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PREFACE. 



The present Volume completes the Reports of 
all tlie " Chamber Cases " which Her Majesty's 
Judges have allowed to be made public. As the 
ground on which the Judges have decided that 
no more Chamber Cases shall be made pubMc, is 
that the Chamber Cases already published form 
an ample series of precedents of Chamber Practice, 
the importance of acquiring a knowledgn of these 
precedents must be obvious. It is hoped that tlie 
full marginal notes and references, and the copious 
Indices, which accompany the Cases, will prove a 
means of facilitating the acquisition of this know- 
ledge. 

The remainder of the Volume comprises " Court 
Cases " decided during the Hilary, Easter and 
Trinity Sittings of the Supreme Court of Judi- 
cature in the present year, in continuation of the 
'* Court Cases" contained in the first Volume. 
That a work like the present, in which all the 
new Practice Cases are arranged under their 
appropriate Sections and Bules, was needed by the 
Profession, appears to bo proved by the steady 
demand for tlie numbers of the first Volume. 

W. T. 0. 
5, Crown Office Eow, Temple, 
October 27th, 1876. 
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Directions to Binder. — The various portions of this Volume should 
^e arranged in the following Order : — 

J . The Title Page, prefixed to No. 4. 

2. The Preface, prefixed to No. 1. 

3. The List of Reported Cases, prefixed to No. 4. 
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6. The Chamber Cases contained in No. 1. 
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SUPEEME COUET of JUDICATUEE 

ACT, 1873, 



SECTION 3. 
(Union of existing Courts into one Supreme 

Court.) 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before Sir E. Malins, V.C.) 
January 22nd, 1876. 

HOPEWELL f). BARNES. 

A judgment by default had been obtained in ^^ Judges 0/ 
an action under the Bills of Exchange Act in chancery being 
the Common Pleas Division against a person ^^^^^^ ^^ 
interested in a fond in this Court standing to Court, of 
the credit of this cause, which was instituted ^^^^ p^«, 
before the Supreme Court of Judicature Acts w now a 
came into operation. The plaintiflf in the^J^, ^a^^ 
action having obtained a stop order at chambers, where a 
the Eegistrar had requested that the matterf^^^r^ 
miffht be mentioned in Court, inasmuch as, «^«*'»*^ ** 

° , , ' ^person 

under the old practice, it would have been interested in a 
necessary, before applying for the stop ^^^^j^cv^^wm^ 

1 
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'^*'***^* ** to have obtained a charging order in the Court 
be granted to in which the judgment was obtained. 
Irld^^a Crosslet/ appHed that the stop order might 
r.Cy without be passed by the Begistrar. — He argued that 
^^ffiZ^ord^r the gTOund of the old rule was that the Judges 
having been q{ i}^q Qourt of Chancery were not Judges of 

obtained tn the • r>i i ttt a * , .ii« xi 

Common Fleas the bupenor Courts at w estmmster within the 
whi^hthe*" »ieaJ^g of section 14 of the 1 & 2 Vict. c. 110 ; 
judgment was Miles V. Preslandj 4 My. & Cr., 431 ; Hulkes v. 

recovered, ^^^^ ^^ gj^^ ^j q^^^^ ^Un, Rule 1, pro- 

vides that a charging order may now be made 
by any Judge, so that a charging order and 
stop order could now be made by one consoli- 
dated order in this Division. 

Malins, V.C, thought it was quite clear 
that the Supreme Court of Judicature Acts 
made it no longer necessary to obtain a pre- 
liminary order in the Common Pleas Division, 
and directed the stop order to be passed."^ 



SECTION 16. 

SUB-SECmON' (1). 

{Jurisdiction of the Master of the Rolls trans^ 
f erred to the High Court of Justice.) 

January 19M, 1876. 

In Be morgan's patent. 
The juris- This was a motion by John Eglin to have 

th$ Megister o/an entry in the Begister of Patent Proprietors 



♦ L. R, 1 Ch. Div., 630; y. N., 1876, p. 28; 11. N. C, 
18; 24 W. E., 629. See, farther, as to this section 
tmder section 31, infra. 
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expunged under section 38 of the 15 & 16 Viet. ^^^*^i ^fo- 

Q^ ° prietors, which 

0. 83. ica8 conferred 

The entry waa that of an indenture of as- ^'JfJ^^'?;'''!* 

•^ , , of the Soils hy 

signment of certain letters patent, which was the 15 # 16 
expressed to be made between William Morgan, J^^' l'^^^^ 
as assignor, of the one part, and William Smith «<> ^9^^ 
and Josiah Edwards, as assignees of the other ^him^^ing 
part. ^f^^ITlj, 

* , , . ferred to the 

J ohn Eglin alleged that it was a fraud upon High Court of 
a previous asrignment of the letters patent by ^K.«*- 
William Morgan to himself. section (i), of 

A j_»TJi 1 • It ihe Supreme 

An action had been commenced in the court of Judi- 
Chanoeiy Division of the High Court oi ^^^!^^^ ^^^^ 
Justice by Smith and Edwards, with the object 
of setting aside the assignment to Eglin. 

On the hearing of the motion a difficulty 
arose as to the proper mode of entitling the 
notice, the question being whether, under 
section 16, sub-section (1) of the Supreme Court 
of Judicature Act, 1873, the jurisdiction to ex- 
punge entries in the Eegister of Patent Pro- 
prietors, which was conferred on the Master of 
the Rolls by the 15 & 16 Vict. c. 83, s. 38, was 
transferred to the High Court of Justice, or 
whether such jurisdiction remained in the 
Master of Bolls as a jurisdiction ^^ in relation to 
records in London or elsewhere,'* under section 
17, sub-sect. (6) of the same Act. Under these 
circumstances a notice of motion had been 
served without being marked with the name of 
any Court or Judge. 

ChiUj/, Q.C.y BsiiLawson, for the motion, 
suggested that the notice should be marked 
with the name of the Master oi tiie 1BU>W& w 
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Keeper of the Eeoords. They referred to In 
Re Soraley and Knighton^s Patent, L. E. 4 Ch., 
784, 39 L. J. Eep. (N. S.) Ch., 157, 18 W. E., 
1000, which decided that the effect of section 
38 of 15 & 16 Vict. 0. 83, was to vest the 
jurisdiction over the Eegister in the Master of 
the Eolls as Keeper of the Eeoords, and not as a 
Judge in Chancery, and that consequently, 
there was no appeal from his order to expunge 
an entry. 

Locock Wehhj Q.C., for the persons served 
with the motion. 

Jessel, M.E. — The meaning of sub-section 
(6) of section 17 of the Supreme Court of 
Judicature Act, 1873, is that the jurisdiction to 
be retained by the Master of Eolls is in relation 
to records of which the custody was given to 
him by thePubHc Eecord Act (1 & 2 Vict. c. 94) . 
The Eegister of Patent Proprietors is not such 
a record. Although, before the Act of 1873, 
the Master of Eolls had sole jurisdiction in 
Chancery over the Eegister, he has no such 
jurisdiction now. It has passed from him to the 
High Court of Justice by section 16, sub-section 
(1) of the Act of 1873. I give leave to amend 
the notice of motion by entitling it, " In the 
High Court of Justice,*' and, on each party's 
undertaking not to execute any deed or docu- 
ment affecting the patent, which can be put 
on the Eegister of Proprietors, I will direct 
the motion to come on when the action is 
tried.* 

* W. N., 1876, p. 27 ; 24 W. E., 246 ; 11 N. C, 17. 
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SECTION 17. 

See In Eb Morgan's Patent, reported 
under section 16, subsection (1) of the Supreme 
Court of Judicature Act, 1873. 



SECTION 18, 

{Jurisdiction transferred to the Court of Appeal.) 

Divisional Court of Appeal from 
Inferior Courts. 

(Before B&amwell, B., Mbllor and Denman, JJ.) 

April 2Sth, 1876. 

LB BLANCH V. REUTEr's TELEGRAM COMPANY, 

LIMITED. 

This was an appeal from a judgment deKvered The Divisional 
on the 19th Feb., 1876, by Sir Thomas Chambers, ^^'*'*^ f . 

. . x , Appeal from 

Common Serjeant, sitting as Judge of the inferior Courts 
Lord Mayor's Court, upon a demurrer to a ^tZu'^hl'ar 
replication in an action in that Court. an appeal 

The declaration claimed damages for dela.y'^JZ of ^] 
in delivering a telegram at Hong Kong. The ^rd Mat/or s 
third plea was that the defendants received the demurrer to 
message upon condition that neither they norf^^'^:^'.*?' 
their agents should be held responsible in any Appeal has, 
case for delay in the transmission of, or for the gli-see!^(i), of 
non-delivery of, any telegram. The second theSupretne 
replication, to which the defendants demurred, j^icature 
alleged gross negligence on the defendants' part. ^^^^ ^^^^^j- 

The Common Serjeant's judgment was option, 
follows : — This is an action brought to recover 
damages for delay in the delivery of a tele- 
grapHc message transmitted &om London to 
Hong Kong, to which the defendants pleaded 
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that by the contract tliey are protected from 
liability by reason of the condition to that effect 
stated on the forms in use by the defendants. 
That condition is as follows: "Conditions: — 
Neither the company nor their agents will 
be responojlble in any case for delays or mis- 
takes in the transmission of, nor for the non- 
delivery of any telegram, from, whatever cause 
arising." To this defence it is objected, first, 
that while the words expressly repudiate 
liability for non-delivery, they do not in terms 
repudiate such liability for delay in delivery 
of a message. To this objection there are two 
answers (not to mention the protection against 
default ''from whatever cause arising''), first, 
that if they are not liable for non-delivery, 
a fortiori they would not be liable for delay in 
delivery; and secondly, that as delivery is a 
part of transmission (which is not complete 
until delivery), and as the condition makes the 
defendants irresponsible for non-transmission 
of a message, they are clearly protected under 
the terms of the contract for the delay in 
delivery alleged in the declaration. But it is 
further objected that, assimiing that the words 
of the conditions are large enough to cover the 
default alleged, still the condition is void for 
unreasonableness ; and cases were cited on both 
sides in the argument before me. The cases 
quoted for the plaintiff turned on the liability 
of railway companies as common carriers, or on 
the terms of Canal Acts imposing special 
responsibilites as carriers by water, or on the 
terms of Telegraph Acts, and do not seem to 
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me to bear materially upon the questiazL It 
was also contended for the plaintiff that the 
case is one of bailment, and that the defendants 
are bailees for hire, and cannot protect them- 
selves from liability for their own negligence. 
But to this reasoning I am unable to assent. The 
contract was to render a service ; and, as the party 
undertaking to render it was under no public 
or statutory obligation in relation to it, he was at 
full liberty to impose such restrictions upon 
his liability as he thought right, and having 
imposed the restriction contained in the con- 
dition mentioned, and the plaintiff having 
assented to them by entering into the contracts 
the latter is bound by the condition, and judg- 
ment must be for the defendants. 

The Common Serjeant reserved leave to the 
plaintiff to appeal from his judgment ; and the 
plaintiff accordingly delivered to the defendants 
a notice, headed with the name of this Court, 
that Counsel on his behalf would move this 
Court to set aside the judgment on demurrer^ 
and enter judgment for the plaintiff on grounds 
stated in the notice. 

Before the appeal came on to be argued, 
Watkin Williams, Q.C. {S. D. Greene with 
him), on behalf of the defendants, took a pre- 
liminary objection to the jurisdiction of this 
Court to entertain this appeal. This is what, 
before the Supreme Court of Judicature Acts, 
was called "error" upon demurrer; and 
although such a proceeding is now to be called 
an appeal, the existing special remedy is not 
altered. No doubt the Lord Mayor's Court ^ 
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an "Inferior Court'' within the meaning of 
sect. 45 of the Supreme Court of Judicature 
Act, 1873, and appeals on some matters in that 
Court are by that section directed to be brought 
here, but the extent of those appeals is limited, 
and there is nothing to set aside or alter any 
previous enactment on the subject. This is an 
appeal, if we adopt the common and not the 
technical use of the word, which might before 
the passing of that Act have been brought to 
the Exchequer Chamber. By the Mayor's 
Court of London Procedure Act, 1857 (20 & 21 
Vict. c. clvii.), sect. 4, ** In all cases of error 
arising on proceedings in the Mayor's Court, 
the Exchequer Chamber shall be the Court of 
Error for the purposes of this Act." The 
Exchequer Chamber, in June last, entertained 
and decided a case of error from the judgment 
of the Lord Mayor's Court upon a demurrer to a 
plea: {Simpson v. Henningy L. Rep., 10 Q. B., 
406). Now by sect. 18, sub-sect. (4), of the 
Supreme Court of Judicature Act, 1873, there 
is transferred to and vested in the Court of 
Appeal, all jurisdiction and powers of the 
Court of Exchequer Chamber. There is 
nothing in the 45th section constituting this 
Court for appeals from Inferior Courts, which 
overrules these express provisions concerning 
appeals upon demurrers in the Mayor's Court. 

Pollard {JRmselly Q.C.y with him), for the 
plaintiff, the appellant. — No doubt before the 
Supreme Court of Judicature Acts the Ex- 
chequer Chamber was the Court for errors from 
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the Mayor's Court; but by Order LVIII., 
Bule 1, proceedings in error are abolished. 
There is no reservation or qualification, and 
by Eule 2, "all appeals to the Court of 
Appeal shall be by way of rehearing, and shall 
be brought by notice of motion in a summary 
way, and no petition, case, or other formal pro- 
ceeding, other than such notice of motion, shall 
be necessary/* Errors, therefore, it seems, are 
placed on the same footing as other appeals, 
and all appeals from the Mayor's Court are 
directed to be brought here. Moreover, the 
leave reserved by the Conmion Serjeajit justifies 
the plaintiff's application. 

Bramwell, B. — We are all of opinion that 
we have no jurisdiction to hear this appeal. 

Mellor, J. — It is plain, from the enact- 
ments cited, that the jurisdiction of the Court of 
Exchequer Chamber has been transferred to 
the Court of Appeal. The Court of Appeal, 
therefore, is the proper tribunal to decide the 
questions raised in this case. 

Denman, J., concurred. 

The Court, with plaintiff's consent, directed 
that the costs of this motion of appeal should 
be the defendants' costs in the cause.* 



Court of Appeal. 

(Before James, Mblltsh and Baooallay, L.JJ.) 

May ith, 1876. 

GLOyER r. OREENBANK alkali company. The Lords 

Mschery Q.a, asked for leave to file B.n'^^lXt 
affidavit, notwithstanding an irregularity in the 

* ' ^ I J,_l ■ ■ l^_l__.M.^ 

♦ L. E. 1 App. CW, 408; 34 L. T., 691; Time^lilLQnflja.^, 
May let, 1876. 
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heififf members jurat. The application was made to their 
Court of Lordships because the Master of the BoUa, 
Justtcey have i^efore whom the matter would be brought on 

no power to i « . . txt • 

ffive leave to the following day, was sitting at W estminster 

f„1rc1^ «« a J^dge of the Court of Appeal. 

Division of James, L.J. — We have no jurisdiction to 
that Court. ^^^ jj^^ ^^^^j.^ ^^ j^^ .^ formerly, but now 

we are not part of the High Court of Justice. 
Tou may make your application to the Master 
of the Rolls at Westminster, but probably one 
of the Vice-Chancellors would make the order. 
The application was then made to Vice- 
Chancellor Hall, who made an order, for the 
Master of the Bolls, that the affidavit should be 
filed.* 



Court of Appeal, 

(Before James, Mbllish and Bagoallat, L. JJ.) 

Jtt/y 6th, 1876. 

ALLAN V. THE UNITED KINGDOM ELECTRIC TELE- 
GRAPH COMPANY, LIMITED. 

The Court of This suit, Originally instituted by Thomas 
f^^ettn r; AUan, had, on his death, been revived by his 
order the executors, who now moved in person that the 
decree of the decree in the suit made by Malins, V.C, on the 
Court of 28th of June, 1871, and enroUed on the 12th 

Chancery, ' ^ ' ^ 

enrolled pre- of July following, might, notwithstanding the 
i*8t*i/<we^ber enrolment thereof, be re-heard by the Court of 
1875, to be Appeal, and be reversed or varied. The notice 

vacated. The t* i» it -i ipji t 

power to make ol motion set out Several grounds lor the appli- 
8uch an ord&r cation, namely, that the defendants had been 

18 now vuiem ' '^ 



• W.N.,l876,p. 167. 
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gxiiliy of perjury, fraud, surprise, and conceal- *^^ ^^ 
ment of evidence, and that the plaintiffs had only. 
recently discovered important facts which could 
not have been discovered at an earlier date. 

T. A. Roberta {Cottony Q.(7., with him) ap- 
peared for the defendants. 

The Court refused to hear the application. 
The Court of Appeal had no jurisdiction to 
order the enrolment to be vacated. There 
could be no appeal from an enrolled decree 
except to the House of Lords, and the Lord 
Chancellor was now the only person who could 
order the enrolment to be vacated.* 



Court of Appeal. 

(Before James, Hellish, and Baogallat, L.J J.) 

July 19th, 1876. 

CAVE V. MACKENZIE. 

This was an action in the Chancery Division -^n order of a 
of the High Court, and was set down to be i^sfthat an 
tried before the Maater of the Rolls, who made action entered 
an order that the issue of fact in the case should him ^ihouUhe 
be tried before a jury at the assizes at Chelms- *^*^* ^} ^f 
ford. The action was set down accordingly, appealable to 
and came on for trial at Chelmsford, before Mr. %p^J^^ "-^ 
Baron Huddleston. He, after consulting the although the 
Lord Chief Justice, refused to try the case, on ^^Jltl JT 
the ground that it belonged to the Chancery *^*^} ^* ^^ 
Division, and said that the case must go back m,s., pur- 
to the Master of the Bolls. The case was ^^p/^^ 
accordingly struck out of the list. The result :Ruie 39.'* 

♦ 24 W. B., 898. 
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of this was that the expenses already incurred 
in relation to the trial — amounting, it is under- 
stood, to £150 — ^were entirely thrown away. 
Under these circumstances, application was 
made to the Master of the Rolls to-day for his 
directions. He was of opinion that his order 
was a perfectly regular one, but did not see his 
way to help the parties out of the difficulty. 
Thereupon 

Homer, on hehalf of the plaintiff, applied to 
the Court of Appeal for leave to serve a notice 
of appeal from the order of Mr. Baron Huddle- 
STON, with the view of getting, the case tried 
before the conclusion of the assizes. 

The Court thought that this was not an 
order which could be appealed from, and did 
not see how they could interfere. They sug- 
gested, however, that, perhaps, the plaintiff 
might petition Parliament, or make some appli- 
cation to the Lord Chancellor or the Attorney- 
General.* 



Court op Appeal. 

(Before Jamei, Mellish and Baggallay, L. JJ.) 

July ZUt, 1876. 

GARLING V. ROYDS. 

Whitehorne applied to their Lordships, on 
behalf of the plaintiff in this action, under 
the following circumstances: — The suit was 
piieationto^h$ Commenced by the plaintiff, under the old pro- 
Court of Ap' cedure, by bill in Equity, for the purpose of 



ThejurisdiC' 
tion of the 
Court of 
Appeal is 
purely appel' 



•UN. C, 161 ; W. N., 1876, p. 237 ; Times, July 19th, 

we. 
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being relieved on equitable gronnds from Ins p^^^ Powder 
legal liabiHtjr to the defendant on a promissory [ftlt^::;^ 
note, which it was sought to cancel as having ^^^^' ^^ 
been obtained by fraud and misrepresentation, action in the 
Since the 1st of November, 1875, directions were ^^l^for 
given by Vice-Ohancellor Hall, for whose Court tHai by jury, 
tiie bill was marked, that the suit should pro- reused. ^ 
ceed under the new practice; and leave was 
given to the defendant to file a coimterclaim, 
which was in effect an action against the 
plaintiff in Equity upon the promissory note. 
The plaintiff desired to have the action tried 
by a jury, and had on the 27th of July, 1876, 
given notice for trial by jury as provided by the 
First Schedule to the Supreme Court of Judi- 
cature Act, 1875. But, on making the usual 
application to set down the action for trial 
in Middlesex for the 7th of August, 1876, the 
plaintiff was confronted by the difficulty that has 
arisen from the difference of opinion which pre- 
vails between the Judges of the Chancery and 
Common Law Divisions as to how and where 
actions originating in the Chancery Division 
are to be tried by jury ; and from the apparent 
absence of any supreme authority competent or 
willing to settle this imfortunate difference of 
opinion. The Begistrars of the Chancery 
Division, acting upon the opinions expressed by 
the Master of the Bolls and the Yice-Chancel- 
lors, refrised without the direction of the Vice- 
Chancellor to set down this action for trial by 
jury* ^The [Associates in the Common Law 
Divisions, in accordance with the view taken 
by the Lord Chief Justice and other Judg^^, 
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that the Ohanceiy Judges are bound to try 
their own actions, had equally refused to set 
down this action for trial in Middlesex. Under 
these circumstances an application was this 
morning made to Vice-Chanoellor Hall for his 
direction to the Registrars to set down the 
action for trial hy jury. The Vice-Chanoellor 
having declined, in the present state of business 
before the Court, to give any such direction, the 
application was now renewed to the Court of 
Appeal. 

Lord Justice Mellish observed that under 
the new procedure the jurisdiction of the Court 
of Appeal was purely appellate, and not, as 
that of the Lords Justices formerly, a super- 
intending jurisdiction. The Court could not 
give directions to the Registrars with respect to 
setting down the causes, or entertain any ap- 
plication except on a formal appeal from a 
formal order. 

Whitehorne pointed out the hardship to 
which his client would be exposed if their Lord- 
ships refused to give any directions in the 
matter. The plaintiff had given notice for 
trial, and was bound to set down the case within 
six days (of which four had abeady expired,) 
and if he did not do so the defendant was en- 
titled, as upon the plaintiff's default, to take the 
conduct of the proceedings out of the plaintiff's 
hands and to set down the action for trial in 
any way he liked. 

The Court declined to interfere, the plaintiff 
being dismissed with such consolation as 
might be derived from the legal maxim quoted 
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by one of their Lordships, " Actm Curies nemini 
Jucit injuriam.'** 



CoTJBT OF Appeal. 

(Before Jambs, Mellibh and Baooallat, L. JJ. 

August 8M, 1876. 

SMITH «7. LEWIS. 

In this case one Marshall had, on the 17th The Court of 
February, 1876, been sent to Holloway Prison ttuf^/ereVia 
for his contempt of Court in having flagrantly *^ ex^eUe of 
disobeyed an order of the Chancery Court of©/ a Judge of 
the County Palatine, made on the 25th of the o^^^oeiy 

September, 1875. On the 13th of June, 1876, refusing to re- 
an order was made for his discharge on payment ^k^mh^^Md 
of the costs occasioned by his contempt, when «^'»^ to prison 

tared. The prisoner hadafterwardsappKedtoffc^tr' 
Yice-Chancellor Bacon for his discharge upon 
payment of so much of the costs, which 
amoimted to nearly £400, as he could meet, 
and on giving his personal undertaking for 
payment of the balance. Yice-Chancellor 
Bacon refused to discharge him from custody, 
and the prisoner at once applied to the Court of 
Appeal for his release. As the contempt re- 
lated to the breach of an undertaking not to 
see or to communicate with a young lady who 
was a ward of Court, their Lordships heard 
the application for release in private; and 
subsequently, one of their Lordships expressed 
himself in terms of strong indignation at 

^ TtiNM, Wednesday, Ai^ust 2xid, 1876. See, farther, 
as to fbis case tinder Order aXXYI., KqIo 27. 
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any notice In tlie newspapers of the fact that 
an appKcation which was heard in private had 
been refused. On Saturday last the prisoner 
came up from Holloway Prison in custody, and 
applied in person to Vice-Chancellor Bacon 
for his release, urging that he had been already 
five months in prison, and that, though he had 
made every effort to discharge the costs of the 
proceedings against him, he had not been able 
to get assistance from his friends, and could 
not while in gaol earn any money to free him- 
self. The Vice-Chancellor refused the applica- 
tion, observing that Marshall had been sent to 
prison, not simply for non-payment of costs, 
but for conduct of a most scandalous descrip- 
tion. For that offence he was sent to prison, 
and to prison he must return. The young 
lady's guardian was not to be made to pay the 
costs of protecting his charge. From this re- 
fusal Marshall now appealed in person to the 
Court of Appeal. 

In support of his application the prisoner 
read the affidavit which he had sworn in sup- 
port of his application to the Vice-Chancellor, 
to the effect that he had no prospect, so long as 
he was in prison, of being able to pay the 
amount of the costs ; that he had been always 
ready and willing to submit to such terms as 
the Court should impose in granting the order 
of release ; and that he had no desire to avoid 
payment of the costs, though he had no means 
at present of earning money for their payment. 

Baggallay, L. J. — Our difficulty is that 
your application to the Vice-Chancellor on 
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Saturday last was that he should release you, 
not as a matter of right, but simply and solely 
on a merciful consideration of your case ; and 
on that ground, as we understand it, the Vice- 
Chancellor, in the exercise of his discretion, 
refused your application. "We are not in pos- 
session of the details which were laid before 
the Vice-Ohancellor, who, having the whole 
matter under his consideration, thought it was 
not a case for showing you any mercy. 

James, L. J. — ^We cannot interfere with the 
order of the Vice-Chancellor. 

The Prisoner. — How long am I to be kept 
in gaol? 

James, L. J. — ^We do not sit as a Court of 
Appeal jfrom the exercise by the Vice-Chan- 
cellor of his discretion. You cannot be re- 
leased from prison without giving a material 
guarantee for the costs incurred. 

Norihy on behalf of the plaintiflf, wished 
to add that the prisoner had threatened to pub- 
lish the details of his case after he came out of 
prison, and suggested that their Lordships 
should acquaint him with the penalties of 
taking any such step. 

James, I/. J. — ^He has been abeady warned 
by the Vice-Chancellor, and he leaves this 
Court warned.* 



Times f Wednesday, August 9th, 1876. 
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The Court of 
Appeal, 
following in 
this respect 
the principles 
laid down by 
the Privy 
Council, will 
not, except in 
a case of over' 
whelminy 
pressure, 
reverse a 
decision of a 
Judgeof the 
Admiralty 
Division, 
where he has 
come to a con- 
clusion of fact 
upon (inflict' 
ing testimony, 
and after hear- 
ing in open 
Court, and 
observing the 
demeanour of 
the witnesses; 
but where the 
Judge^s deci- 
sion is founded 
upon inferences 
drawn from 
the evidence by 
the Judge, it 
will, if 
erroneous, be 
reviewed, and, 
if necessary, 
reversed, with- 
out great 
pressure, by 
the Court of 
Appeal, 



SECTION 19. 
(Appeals from the Sigh Court of Justice.) 

May I7th, ISth and 29th, 1876. 
THE " TRANSIT." 

This W6^s an appeal from a judgment of the 
Judge of the Admiralty Division in an actioi;i 
instituted by the owners of the steamship 
" Glannibanta" against the steamship " Transit 
and her freight, to recover damages for a 
collision between the two ships. 

The plaintiffs' statement of claim in the 
Court below was as follows : — 

" 1. Shortly before 1 p.m. on'the 23rd Janu- 
ary, 1876, the three-masted iron screw steamer 
* Glannibanta,' of 534 tons register, and 99- 
horse power, of which the plaintiffs were owners, 
whilst proceeding from London to the Tyne, 
in ballast, had passed St. Nicholas' light- vessel 
for the purpose of entering and proceeding 
through Yarmouth Roads. 

" 2. The wind at this time was about south- 
west, a light breeze, the weather was fine, and 
the tide was in the last quarter ebb and of the 
force of about half a knot per hojir, and the 
' Grlannibanta,' under steam and sail, was steer- 
ing about north, and proceeding at the rate of 
about nine knots per hour. 

" 3. At such time those on board the * Glan- 
nibanta' observed an approaching steamer under 
steam and sail (which proved to be the steam- 
ship * Transit' proceeded against in this action) 
bearing about two points on the port bow of 
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the ' Grlannibanta/ and at the distance of about 
one half to three quarters of a mile. 

"4. The helm of the * Glannibanta ' was 
slightly ported, and she was kept on with a 
view to passing the 'Transit' port side to port 
side. The ' Transit/ instead of passing the 
* Glannibanta ' on her port side, as she should 
have done, starboarded her helm and caused 
danger of collision ; and although the engines 
of the 'Glannibanta' were immediately stopped 
and reversed, and her helm was starboaxded. 
the * Transit,' with her starboard side abreast 
of the foremast, came into contact with the 
stem of the ' Glannibanta,' and a great deal of 
damage was thereby done to the 'Glannibanta.' 

" 5. The ' Transit ' improperly neglected to 
take proper measures for passing the ' Glanni- 
banta' on her port side. 

" 6. Those on board the ' Transit ' impro- 
perly starboarded the helm of the ' Transit.' 

" 7. Those on board the ' Transit ' did not 
duly observe and comply with the provisions of 
article 16 of the regulations for preventing col- 
lisions at sea. 

*' 8. The said collision was occasioned by the 
negligent and improper navigation of the 
' Transit.' 

" 9. The said collision was not occasioned by 
any negligence or default on the part of those 
on board the * Glannibanta.' " 

The defendants delivered a statement of 
defence and counter-claim^ which was as 
follows : — 

" 1. The * Transit,' a screw steamship of 345 



20 SUFBEMB COURT OF JUDICATURE ACT, 1873. 

tons register and ninety horse power with a 
crew of twenty-one hands, left Qrimshy about 
2 a.m. of the 23rd Jan., 1876, with a general 
cargo bound for Dieppe. 

'^ 2. Shortly before 1 a.m. of the saijie day the 
' Transit ' in the course of her voyage was pass- 
ing through Yarmouth-roads, heading about 
S.by "W. and keeping well over to the east side of 
the roads, as is the practice with vessels south- 
ward bound. The wind was about S.W. The 
weather was fine. The tide was ebb about three 
knots an hour. The ' Transit,' under sail, as 
well as steam, was making about eight knots an 
hour. A good look-out was kept on board of her. 

'^ 3. In these circumstances those on board 
the ' Transit * observed the steamship * GHanni- 
banta ' aboiit a mile off, right ahead and draw- 
ing on to their starboard bow under steam and 
sail, having signals flying and apparently head- 
ing towards the town of Ghreat Yarmouth. The 
helm of the 'Transit' was starboaded about two 
points and then steadied, and the ' Transit ' kept 
on, those on board of her expecting the * GHan- 
nibanta ' to pass starboard side to starboard side. 
The ' Glannibanta,' however, as she drevrnear, 
ported her helm and caused danger of collision, 
and, notwithstanding that the engines of the 
* Transit ' were stopped and reversed, the ' GHan- 
nibanta ' came into collision with her, striking 
her with the stem very violently on her star- 
board bow in the fore-rigging. 

'* 4. Save as hereinbefore appears, the several 
allegations contained in the statement of claim 
are untrue. 
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" 5. A good look-out was not kept on board 
the ^ Glannibanta/ 

" 6. The helm of the * GHannibanta ' was im- 
properly ported. 

" 7. Those on board the * GHannibanta impro- 
perly neglected or omitted to keep her on her 
course. 

" 8. Those on board the * Glannibanta * im- 
properly neglected or omitted to ease, stop, and 
reverse her engines. 

" 9. The collision was occasioned by some or 
all of the matters and things alleged in the oth^ 
6th, 7th and 8th paragraphs hereof, or otherwise 
by the default of the * Glannibanta * or those on 
board of her. 

" 10. No blame in respect of the collision is 
attributable to the * Transit * or to any of those 
on board of her." 

The cause was heard in the Court below on 
the 21st March, 1876, before the Judge (Sir 
B. Fhillimore) and Trinity Masters. 

Milwardy Q.C7.,and C/arAsewi, f or the plaintiff. 

Benjaminy Q,C.j Phillimoref and Stubbsy for 
the defendants. 

Sir R. Phillimore. — This is an important 
case of collision which happened about one 
o^dock in the middle of the day on the 23rd of 
January this year, in Yarmouth Boads, some- 
where between the South Elbow Buoy and 
the South-west Soroby Buoy, off the Scroby 
Sands ; the state of the weather was fine and 
dear and the tide was ebb. The vessels that 
came together in this collision were the 
three-masted iron screw steamship the ^^ Gianni- 
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banta," of 534 tons register, and 99 horse 
power, the plaintiff in this action, going from 
London to the Tyne in ballast, and the 
** Transit," a screw steamer of 345 tons regis- 
ter, and 90 horse power, with a crew of 21 
hands, the defendant in this action, boimd 
from Grimsby to Dieppe with a general 
cargo. The parts of the vessels which came 
into contact were the stem of the " Glan- 
nibanta " and the starboard side of the " Tran- 
sit," just abreast of the foremast. The case 
has been very well argued on both sides, and 
the importance of it well desenred such an 
argument. I have carefully considered the 
arguments and the evidence with the Elder 
Brethren of the Trinity House, and it is with 
their entire concurrence that I pronouncie the 
following judgment: It appears that the 
" Q-lannibanta,'* preceded (a very material fact 
in this case) by a steamer called the " Paradox," 
came through Hewitt's Channel, and left the 
St. Nicholas light vessel on her port side and 
the Scroby South Elbow Buoy on her starboard 
side. It is expedient in all these cases, if 
possible, to see what the natural and proper 
conduct of a vessel would be, before we consider 
the conduct she actually pursued. Now in 
this case the natural and proper conduct for 
the " Glannibanta " was to make a fair course 
under a starboard helm to the N.N.W., and 
to port when clear of the Scroby buoys, and 
alter her course as she passed the lightship 
to N. or N. half E., and, having done that, to 
straighten down the roads, keeping the buoys 



BEPORTS OF CASES. S3 

on her starboard hand. That is not denied to 
have been her natural course, but it has been 
contended, and with very great power, that 
her fault was this, that she went towards Tar- 
mouth fiirther than was necessary and proper, 
and thereby brought her starboard side open to 
the " Transit," which, on seeing her starboard 
side, was justified in starboarding, which it is 
admitted that she did. Amid a considerable 
conflict of evidence, we are of opinion that we 
may safely rely upon the testimony given by 
those on board the ^'.Paradox " — ^by the two 
witnesses produced from that steamer — and ac- 
cording to their evidence the " Transit " passed 
the " Paradox " port side to port side. At that 
time the " GHaojiibanta " was about a quarter 
of a mile astern, it might have been a little more 
or a little less, and half a point on the port 
quarter of the " Paradox," and, as the witness 
described it, " on the edge of her wake " on a 
north course. It is clear that the " Transit " 
did not alter her helm until she had passed 
the " Paradox/' and therefore, not imtil the 
" Glannibanta " had straightened down, and 
consequently the " GHannibanta " must have 
been at that time on the " Transit's " port bow. 
It is admitted that the " Transit " starboarded 
about two points, and the great debate before 
me has been as to when she effected that 
manceuvre. Now it appears to us that she 
must have done so when the " Glannibanta " 
was on her port side, and that therefore the 
" Transit " is alone to blame. 

From this judgment the owners of the 
" Transit '* appealed. 
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Benjamin^ Q.Cy Phillimorej and StubbSy for 
the appellants. 

Milward Q.C, Buitj Q.C. and Clarksony for 
the respondents. 

Cur. adv. vult... 

May 29. Baggallay, L.J., now delivered 
the judgment of the Court : — 

In the course of the argument on behalf of 
the plaintiflfe we were much pressed with the 
language from time to time made use of by the 
Judicial Committee of the Privy Council in 
Admiralty cases, and particularly in the cases 
of The ''Julia'' (Lush., 224 ; 14 Moore, P. C. C, 
210), and The ''Alice " (3 Mar. Law Cas. 0. S., 
103), to the effect that, if in the Court of 
Admiralty there was conflicting evidence, and 
the Judge of that Court, having had the oppor- 
tunity of seeing the witnesses and observing 
their demeanour, had come, on the balance of 
testimony, to a clear and decisive conclusion, 
the Judicial Committee would not be disposed 
to reverse the decision, except in cases of 
extreme and overwhelming pressure ; and it 
was urged upon us that in the present case 
there was no such extreme and overwhelming 
pressure as should induce us to reverse the 
decision of the Admiralty Division as to the 
question of fact upon which its decision wasbased. 
Now we feel, as strongly as did the Lords of the 
Privy Council in the cases just referred to, the 
great weight that is due to the decision of a 
Judge of First Listance, whenever, in a ponflict 
of testimony, the demeanour and manner of the 
witnesses, who have been seen and heard by him, 
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axe, as they were, in the cases referred to, 
material elements in the consideration of the 
truthfulness of their statements. 

But the parties to the cause are nevertheless 
entitled, as well on questions of fact as on ques- 
tions of law, to demand the decision of the 
Court of Appeal, and that Court cannot excuse 
itself from the task of weighing conflicting 
evidence, and drawing its own inferences and 
conclusions, though it should always bear in 
mind that it has neither seen nor heard the 
witnesses, and should make due allowance in 
this respect. 

In the present case, it does not appear from 
the judgment, nor is there any reason to sup- 
pose, that the learned Judge at all proceeded 
upon the manner or demeanour of the witnesses; 
on the contrary, it would appear that his judg- 
ment, in fact, proceeded upon the inferences 
which he drew from the evidence before him, 
and which we have really the same means of 
considering that he had ; and with this further 
advantage, that we have had his view of the 
inferences to be drawn from the evidence, as 
well as the evidence itself, made the subject of 
elaborate and able discussion on both sides. 

We are unable to arrive at the same conclu- 
sion as that arrived at by the learned Judge of 
the Admiralty Division. It is quite true, as 
has been already stated, thait the evidence of 
the captain and helmsman of the ** Paradox " 
is to the efiect that in their opinion the *' GHan- 
nibanta*' ported her helm immediately after she 
had passed the lightship, and that such evidence 
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is in accordance with that of the captain and 
helmsman of the " Glannibanta ;" but it is in 
our opinion clear, from the cirtoumstances to 
which we are about to advert, and to which 
the attention of the Judge of the Admiralty 
Division does not appear to have been directed, 
that these witnesses must have been mistaken. 
The captain of the " Griannibanta " himself 
most distinctly states that he saw the " Transit" 
directly after he ported, and that she was then 
about half a mile, or a little more, from the 
" Glannibanta;'' and this is supported by other 
persons who were onboard the ** Glannibanta." 
Now, there is no dispute that the point at 
which the collision took place was upwards of 
a mile to the north of the lightship, though 
thei'e is some slight difference of opinion as to 
the distance from Scroby Sands, and as the two 
vessels were approaching each other at about 
equal rates, the '* Transit " must, at the time 
when the " Griannibanta " passed the lightship, 
have been at least a mile to the north of the 
point of collision, and at least two miles from 
the " GHannibanta ;" and had the " Glanni- 
banta " ported her helm immediately on pas- 
sing the Kghtship, the ** Transit," when first 
seen from the " Glannibanta," must have been 
at least two miles distant instead of half a mile 
or thi^e quarters of a mile, which most of the 
witnesses, except those who were on board the 
" Paradox," agree in treating as about the dis- 
tance between the two ships when the " Q-lan- 
nibanta " straightened her course. If, ^how- 
ever, as is contended by the defendants, the 
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"GHannibanta^' did not port her helm until 
she had left the lightship more than half a 
mile behind her, she would have been, when 
she ported, about half a mile to three quarters 
of a mile from the " Transit," each being about 
a quarter of a mile from the eventual point of 
collision. 

Under these circumstances, having given our 
best consideration to all the evidence in the 
case, and having had the benefit of the advice 
of the nautical assessors by whom we have 
been assisted on the present occasion, we have 
arrived at the following conclusions, in which 
they entirely concur : — 

1. That the " Griannibanta " continued on 
her course for more than half a mile after she 
had passed the lightship, whether or not she 
did so for the purpose of interchanging signals 
with Yarmouth, as suggested by the defend- 
ants, it is immaterial for us to consider. The 
fact is proved to demonstration by the evidence 
of the captain of the " Griannibanta," and it 
foUows from this, 

2. That by keeping on this course she led 
those on board the " Transit " to believe, and 
that they were justified in believing, that she 
was making for Yarmouth, and would pass 
them starboard to starboard. 

3. That, having regard to these circum- 
stances, the " Transit " was ftiUy justified in 
starboarding when the "Glannibanta" was first 
seen from her deck, and that the '^Glanni- 
banta " was not justified in porting when in 
such dose proximity to the " Transit." 
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4. That the collision was occasioned by such 
improper porting of the " GHannibanta," it 
being practically impossible to avoid a collision 
after the course of the " Glannibanta " had 
been changed. 

In arriving at these conclusions, we are 
doubtless dissenting from the view expressed 
by the captain and helmsman of the " Para- 
dox,*' upon which the Judge of the Admirdty 
Division relied, but we can well understand 
how in such a case persons desiring to speak 
with the most perfect honesty and accuracy, 
may have been mistaken. There was nothing 
in the surroimding circumstances prior to the 
collision to direct the attention of the people 
on board the " Paradox " to the movements of 
the " Transit " and the " Glannibanta," so as 
to induce them to watch such movements with 
any particular nicety, and the want of accu- 
racy in such casual notices as were taken is 
exemplified by the circumstance that the 
captain of the " Paradox " states that the 
" Glannib€m.ta," after she had straightened her 
course, was a quarter of a mile astern of him, 
whilst his helmsman makes the distance 200 
yards only, and the captain of the " Glanni- 
banta " says he was as much as half a mile, or 
nearly so, astern. 

We cannot part with this case without ex- 
pressing our surprise that there should have 
been no proper or sufficient look-out on board 
the '* Glannibanta,'' for had there been a 
proper look-out, and the ^^ Transit " had been 
seen firom the ** Glannibanta," as in such case 
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she must have been before the latter ported, 
we cannot for a moment suppose that that 
change of course would have been made. 

The " Transit " was, in our opinion, very 
carefully and cautiously handled. The " Grlan- 
nibanta " was carelessly and recklessly managed 
in changing her course in ignorance of the 
position of another vessel which was only half 
a mile off. It is possible, no doubt, that the 
careful ship may have blundeiingly gone 
wrong, and that the careless ship may by acci- 
dent have gone right, but the burthen of proof 
on the latter is then very heavy, and the 
" Glannibanta " has certainly not discharged 
it in this case. 

Upon the whole, we are of opinion that the 
" Glannibanta " was alone to blame, and that, 
consequently the appeal must be allowed, the 
order of the Court below discharged, and the 
usual order of reference made for assessing the 
damage sustained by the "Transit/' The 
costs both of the Court below and of the appeal 
must follow the result. n 

Judgment reversed.* 



SECTION 22. 

(Proceedings pending.) 

Court of Appeal. 

(Before James, Mellish and Baggallat, L. J J,, Q-rovb, J., 

and Glbabbt, B. 
Febrmry Ibth, 1876. 

TAYLOB V. GREENHALGH. 

This was an appeal from a decision of the Two actions. 
Court of Queen's Bench, reported L. R 9 Q.B., ""Z^Ji^thl ^ 

• L. E., 1 P. & D., 283 ; 84 L. T. , 934 ; ^4 ^. "R., \Q^^. 
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otiur hy B, 489, 23 W. E., 4. Two actions, Pendlehury v. 

respect of' Qreenhalghj and Taylor v. Greenhalgh^ had 

injuries sua- been brought agsinst a surveyor of highways, 

and B. in an to recover damages for injuries sustained in an 

Z^^a^""^ accident that occurred to them while travelling 

through CJa in the same gig, by i*eason of the dangerous 

r^suHeTin condition of the highway, which was then under 

verdicts for C. pQ-pair. 
Final judO' *■ ^ 

ment was A verdict was entered for the plaintiff in 

imV^d^n'^^^^ actions, leave being reserved to the 
September J defendant to move for a nonsuit, on the groimd 
the costs ^n* that he could not be legally responsible for the 
^*!i^B*T* A^* negligence. A rule was accordingly obtained, 
ffove due notice and in July, 1874, made absolute. 
B, dTmlprl ^^0^ *^s decision Pendlebury appealed, and 
ceed with hit the appeal was heard on a special case in ac- 

appeal until ■• •j-i rt ,» r r> ri • o 

after A't cordanco With the practice before the passing of 

appeal had ^bc Supreme Court of Judicature Acts, and the 

November, clccision of the Court of Queen's Bench was on 

ia75. On November 8, 1875, reversed.* 

January IS, ' ' ^ 

1876, B, Taylor gave due notice of appeal under 

^^«T««7/i. section 37 of the Common Law Procedure Act, 
appeal came o^ 1874, within fouT days after the rule had been 
underThe^ made absolute. On the 10th of July, 1874, 
of^^catZ7 ^^^ judgment was signed for the defendant. 
Act, 1875. and in September, 1874, in order to stay execu- 
fmowrh^ *^^^> Taylor paid the costs of the proceedings. 
year had The plaintiff did not, however, proceed with his 
j'udffment*had appeal until the j|.ppeal in Pendlebury y. Green- 
been signed, halgh had been decided, and took no steps in 
appeal was the matter imtil he gave a month's notice of 
not barred by ^^^^^ on the 18th of January, 1876. The 



• See 24 W. R., 98. 



REPORTS OF CASES. 31 

fects wero brought before the Court of Appeal Order LViii, 
by the production of a copy of the Judge's „,J^ ^^ ' 
notes, pursuant to the Supreme Court of ^p^ci^icireum- 
Judicature Act, 1875, Order LVIII. Eule 1 1. case, it woe a 

Edwards, Q,C. {Pope, Q,C., with him), for ^^^•'v" 
the respondent, said that the notice of appeal ivithm the 
was under the old practice, but the appeal had ^cT22^of the 
been prosecuted imder the new practice, and by Supreme Court 
the new practice no appeal could be brought a Act, 1373. 
year after judgment had been signed : Supreme 
Court of Judicature Act, 1875, Order LVIII, 
Rule 15. [Mbllish, L.J., read section 22 of 
the Supreme Court of Judicature Act, 1873, 
and said the only question was whether this 
was a " pending " appeal.] An appeal could 
not be " pending " after costs had been paid 
and judgment signed. In reply to James, L.J,, 
he s{|id he could not contend that imder the old 
practice the plaintiff would not have had a 
right to appeal. 

Ambrose J Q,C. {Gorsfj Q.(7., with him), 
said the appeal had been brought pur- 
suant to section 34 of the Common Law 
Procedure Act, 1854, under which the plaintiff 
had an absolute right of appeal, subject 
to the conditions imposed by section 37. That 
condition had been complied with. Notice 
was given within four days. [Mellish, L. J., 
asked, whether by the voluntary payment of the 
costs the plaintiff had not waived his notice ?] 
The payment of costs was not voluntary, but 
compulsory ; the plidntiff toot out a summons 
to stjEQr the exeoutipQ, i^ud his summons was 
dismissed, and he was forced either to give bail 



vi 
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or pay costs to prevent execution issuing, and 
he preferred to do the latter. The plaintiff did 
not prosecute the appeal with great diligence be- 
cause it was useless that two appeals in the 
same matter should be proceeding at once. 
[Grove, J., asked, whether there had ever been 
a case of an appeal allowed after judgment 
signed and costs paid f ] There had been many 
such cases, and they were clearly contemplated 
by section 42 of the Common Law Procedure 
Act, 1854. The present appeal became a pend- 
ing appeal immediately after the notice of appeal 
was given. 

James, L. J., said he thought that this was a 
pending appeal. There had been two actions 
brought by two plaintiffs against the defendant 
on accoimt of the same accident, in both of 
which a verdict had been entered for the de- 
fendant. One of the plaintiffs had appealed, and 
had been successful in his appeal. While that 
appeal was going on, it would have been vexa- 
tious and oppressive on the part of the other 
plaintiff to have proceeded with the appeal in 
his action, of which he had given notice. It 
was very reasonable to await the result of the 
other appeal. He asked for time in which to 
pay the costs of the action, and was reftised. 
He took out a smnmons to stay execution, and 
that summons was dismissed, and thereupon he 
paid the costs, but he did not pay them 
voluntarily. The proper inference from those 
circumstances was that the appeal was merely 
delayed xmtil the appeal by the other plaintiff 
had been decided. 
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The Court allowed the appeal^ and made an 
order on the defendant for restitution of costs.* 



SECTION 24. 
{Law and Equity to be concurrently administered,) 

SUBSECTION (2.) 

{Equitable Defences) 

High Court of Justice. — Chancery 

Division. 

(Before Sir J. Bacon, V.C.) 
Feb. 9a, 1876. 

EYRE V. HUGHES. 

The bill in this case prayed for a foreclosure, -^^ ^ 'oiieUor, 
and to have an account against the defendants^ time to time 
the mortgagors, taken without preiudice to cer- ^^'^^^^Z 

DO' ir o ^ money to two 

tain stipulations for the benefit of the plaintiff, of his eiientt, 
as mortgagee in possession, contained in the ^ahUtJ^\o 
mortgage deeds. c^'rry on huiu- 

The plaintiff had acted as solicitor in certain ^actiom, sub- 
building transactions for the defendant Hughes, »»*^^^^ 
and Thomas, now represented by the defendant them, which 
Eosling, his trustee in Hquidation, and had 'Zn!*^^^ 
" financed " the speculation by advancing took a mart- 
money to them from time to time in his own t^fecurTthe*^ 
name and that of Pinniger, his clerk, on the ^oney already 

. J p J -I • • J J • j.r 1^ i^ due to him fin- 

secunty oi their interest m the property, the eluding un- 
deeds being prepared by himself. He had also ^*^^^ **^^ ^J" 
procured loans for them from some of his clients, further ad- 
the securities having been afterwards trans- ^^^aaae^d 
f erred to himself. Some of these eLdvajiGQS provided that 
were made on the security of bills of exchange, i'e^X%^ter 

• 24 W. R., 311. 
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t^exeeutionof^l^QJi -v^rere discounted by the plaintiff at a 
enter into commission of Is. in the pound; a further 
poiseMionof charge of 5 per cent, being made by the plain- 
an/LTZd tiff when he had to provide for payment of the 
Z^MthLk ^^s. These sums were all added to the in- 
fitf and should terest-bearing debt, and on the occasion of a 
wmmission^^ mortgage to secure these advances the defendants 
the gross re- were called upon to siffn the accounts — without, 

eeipts as a re^ - x o 

muneration, as they alleged, proper opportunity for exami- 
^r^s *{nd ^^t^^^- I^ rebruary, 1871, upon the occasion 
projUs should of a further mortgage which the defendants 
forV^pc^^ "w^re required to sign before any further ad- 
ments^ A, vance would be made, stipulations were inserted 
the same in ' in the mortgage deed by which the plaintiff 
iwjw«i<o/<^^as to enter into possession of the property, 

interest upon \ i t • i zT •■ 

theprineipaiy and let and manage it as h6 should think nt, and 
p€wthe*eLts *^ receive a large commission for expenses of 
#c., out of his management, and for collecting the rents ; all 
andtJ^^^unmt these charges when paid by himself, in case of 
f'i^*^**®'*^ insufficiency of the rents, being added to the 

become part of , , , 

theprineipai principal intended to be thereby secured, and 

'th^^ ^ ^ ^^^ ^ ^^^ interest at 7 per cent., reducible 

secured. A. on pxmctual payment to 6 per cent. 
fnaL any ^^^^ plaintiff having filed his bill for fore- 

further ad- olosure and to have the accoimt taken, without 

wmcesimless . , . ., j. i i. 

B. and o. prejudice to these stipulations, the defendants 

^^gage^deed ^^ *^®"^ answer claimed the right to open the 
which they ac- whole account, and to have all items charged for 
^.ImUtuteda commission and discount disallowed, and sums 
suit for f we- for costs and professional charges which had 
andC.'hytheW^^^^^ included in the security allowed to the 
answers extent only of taxed costs out of pocket. 

claimed to 'rr » • t o n -i 

have the vanous instances of pressure were alleged by 

accounts q^^ defendants in support of their case. 
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The main question was whether this defence opened, to 
was open to the defendants upon the mere aver- 0/^,^$ inciu- 
ments in their answer, without their having <^<^ »» <*« 
filed a cross bill, or a counterclaim under the 'and that the ' 
Supreme Court of Judicature Act, 1873. -P?*^*?? ^. 

^ , ' thouldbedxe- 

Errors to some extent in the account were allowed the 
admitted by the plaintiff; but his contention ^7^^^/2i^. 
was, (1) that the defendants were boimd by The tuit woe 
the signed accounts, unless they filed a cross ]f^^ i,t of 
bill for the purpose of re-opening the whole f^^^^* 
matter ; and (2), that a mortgagee in possession Seid, that the 
was not precluded from insisting upon stipula- f^^jj^^^^re 
tions for his own benefit, which had been Act, 1873, *. 

.,.,,,. 24, subsection 

assented to by the mortgagor. ^2), hadpower 

The case was at issue before the 1st November, ^^ entertain 

' the equitable 
io70. defence raised 

Fry, Q.a, and Millar, for the plaintiff, cited f^/j^;^^"^* 
Richards v. Bayleyj 1 Jo. & Lat., 120 ; manner as it 

Blagrove v. Routh, 2 Kay & Joh., 509, 518 ; ^^ if across 
Waters v. Taylor , 2 M. & C, 526 ; *»« Ao^ ^ 

Lord Kensington v. BouverWy 7 De, (ir. M. & old practice, or 

G., 134, 136 ; 'JZtZ'^**^ 

Chambers v. Ooldioiny 9 Ves., 254; delivered under 

Bonithon v. Hockmore, 1 Vem., 316 ; ^^t^e. 

French v. Baron, 2 Atk., 126 ; 

Godfrey v. Watson, 3 Atk., 517 ; 

Nicholson V. Tutin, 3 K. & J., 159 ; 

Also Fisher's Law of Mortgages, 2nd edit., 
vol. 2, p. 890. 

JE«y, Q.C, and Bury, for the defendants, 
cited 

King v. Corke (vol. I, Court Cases, 103) ; 

Lawless v Mansfieldj 1 Dr. & W., 666 ; 

Leah V. Innne, 1 M. & K., 277, 286 ; 
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Blagrove v. Rouih, 8 De G. M. & G., 620, 
692; 

Matthison v. Clarke^ 3 Dr., 3 ; 

Bertrand v. Davies, 31 Beav., 429 ; 

Barrett v. Hartley y L. Eep. 2 Eq., 789 ; 

Croft V. Graham J 2 De G., Jo. & Sm., 155 ; 

Aylesford v. MorriSy L. Eep. 8 Ch., 484 ; 

Broad v. S^^e, 9 Jur. N. S., 885 ; 

Morgan v. JEigginSy 1 Giflf., 270 ; 

Bavies v. Parry , 1 Giff., 174 ; 

Also, Fisher's Law of Mortgages, 2nd edit., 
vol. 2, p. 893, par. 1621. 
' Bacon, V.C. — ^Not the least important part 
of the case which has been argued before me, 
raises a point which must be decided under the 
Supreme Court of Judicature Acts. I mean Mr. 
Fry's argument that the defendant's case cannot 
be entertained in this Court because he has not 
filed a cross bill. 

Now the 2nd subsection of the 24th section 
of the statute is plain. Nothing could be 
more comprehensive, general, and universal 
than this stipulation. [His Jjordship read s. 
24, subs. (2) of the Supreme Court of Judi- 
cature Act, 1873.] It shall be the duty 
of the Court, in deciding a cause between 
two parties litigant, or more than two parties, 
if a ground of defence or title to relief by 
way of defence is alleged by the defendant, 
to deal with it in the same manner as the Coyurt 
of Chancery would have dealt with it. But it 
is said that the Court of Chancery would not 
• have dealt with this imless there had been a 
cross hUl filed. The subsequent provisions. 
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whioli point out the way in which a defendant 
having a title to reKef may bring that forward 
by way of counterclaim, and so on, it is not 
necessary to refer to further for the present case ; 
but it becomes necessary to examine the plead- 
ings of the cause to see whether, in the terms 
of the subsection, such a defence, or such a title 
to relief by way of defence, is upon the record 
as compels the Court to deal with it upon the 
principles familiar in this Court. 

Not only the relation of solicitor and client 
existed between these parties, but a sort of 
relation something like that of a banker and 
customer. The plaintiff received the moneys 
which were secured by the defendants' mort- 
gage, carried them into account, and applied 
them in payment of the moneys he had advanced 
and of his bills of costs. That pervades the 
whole of this transaction ; that relationship is 
never in any degree changed. 

Now, vrithout putting upon the plaintiflF, 
because he is a solicitor, any further burden than 
properly belongs to any person who so acted, I 
cannot forget that he had the duties of a 
solicitor to discharge to ihose persons. It was 
his duty to advise them (and no doubt he dis- 
charged it punctually) and to see that, if they 
executed mortgages to other persons, they did 
not enter into any other engagements than the 
transactions warranted. The mortgages to 
other persons were all at the rate of five per 
cent. ; the mortgages to the plaintiflF were taken 
at a larger rate of interest, which he had by law 
a perfect right to exact and take, and his position 



38 sunasME ooubt of judicature act, is73. 

as Bolidtor did not interfieie inih that liglit in 
tiie slighteflt degree. 

Welly then, the mortgages go on, aooonnts 
are stated, and the aooonnts are of this nature : — 
The plaintiff by his cashier makes out his ao- 
oonnts ; the defendants Hughes and Thomas are 
sommoned to examine those aooonnts; the 
accounts are laid before them or submitted to 
them (a varietj of expressions are used in the 
evidence), and ultimately, at the instance of the 
agent of the plaintiff, and at his request, 
Hughes and Thomas sign memoranda approv- 
ing of those accoimts, and stating that they had 
examined them. If that vras all in the case no 
doubt they would be bound by a settled account 
just as anybody else who, having a full oppor- 
tunity of examining an account, afi^es his 
name to a memorandum signifying that he has 
examined and approves of it, is bound. But I 
do not find a statement in any part of this 
evidence that there was any examination of the 
account further than that the defendants' ap- 
probation was required to the statement of 
moneys which had been advanced to them. I 
do not find any allusion of any kind to bills of 
costs. There are bills of costs amounting, as 
the defendants' accountant says — and without 
adopting it any more than is necessary for this 
purpose I must for the present assume it to be 
right — to £600 odd, of which no bill was ever 
delivered so far as I know. Nobody has ever 
said that there was, and there was no examina- 
tion of those bills. Was it not right, that before 
these defendants should have been called upon 
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to approve of, or before they were in a situation 
to examine, these accounts, they should have 
had the bills delivered to them P There is no 
pretence for saying that they were ever delivered 
and the plaintiff himself says — ^and this is what 
is oalled pressure, which he denies to have been 
pressure, but which the defendants say was 
pressure — ^he says, and says it over and over 
again, that he refused to advance any more 
money unless they would execute the securities 
which were tendered to them, the approval of 
the acooimts being a preliminary to the execution 
of these deeds. That I take to be a clear con- 
dition of the case as far as the transactions 
between the plaintiff and defendants were con- 
cerned, and that continued down to the execution 
of the last of the mortgages. Well, then, that 
being so, I say it was fair, just, and proper that 
the bUls should have been delivered, and that 
the cashier or the other gentleman who prepared 
the accounts and asked the approval of them, 
ought in his evidence to have said that the item 
which was represented by the bills of costs was 
drawn to the attention of the defendants, and if 
it was not, I am compelled to say that I think the 
plaintiff, in that instance, did not perform pro- 
perly the duty he had taken upon himseK as 
solicitor of these defendants. 

The bills of costs amount to a considerable 
sum, and it cannot, I think, be fairly and 
properly submitted that these bills are not 
subject to taxation. If they are subject to 
taxation, and anything should be reduced from 
ihem, it would be apparent that there was an 
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error in the aooounts stated. Some errors are 
admitted. There is an offer to rectify those 
errors ; but surely as between these parties 
considering their relations, considering the 
burden upon the one and the duty which was 
upon the other, it is not imreasonable to say, 
although no doubt a large sum of money is due 
to the plaintiff in respect of large advances 
made by him for the benefit of the defendants, 
yet that the way in which that amoimt is to be 
ascertained, notwithstanding the execution of 
• the deed imder the circumstances in evidence, 
is still open to investigation P This is all that . 
I understand the defendants to ask upon this 
occasion. They do not dispute the execution of 
the mortgage deed; they do not dispute the 
fact of the advances having been made ; but 
they say that, upon considering the matter, or 
upon inquiry further into it, they are satisfied 
that they do not owe him so much as the mort- 
gage deed represents them to be in his debt. 
But, then, is there any principle upon which I 
can say that that allegation is not a sufficient 
title to relief in this Court (in the words of the 
Supreme Court of Judicature Act, 1873), or is 
there any necessity, or would there have been 
before that Act passed, any necessity for a cross 
bill P The mortgages are not disputed, but the 
only thing that is disputed is the sum mentioned 
in the mortgage deed as the debt, and for that 
the defendants allege such reasons as appear in 
their answer why they ought to be re-con- 
sidered, and why the account ought to be 
investigated. I think that upon such a state- 
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ment as I have just now made, the Court would 
unhesitatingly direct the account to be taken. 
The Court would not preclude a defendant 
from, at leasts an inquiry into that which he 
said was his just right. It would not adopt an 
imtaxed bill of costs as a liquidated debt 
against the wishes of the persons indebted upon 
that bill of costs, but who had never had an 
opportunity of seeing it or investigating it, it 
being the bill of costs of the plaintiff. 

Upon the statute, therefore, I am satisfied 
that I should neglect my duty if I did not 
attend to that which is alleged by the defen- 
dants by way of defence for the purposes I 
have mentioned. There is no statement of 
fraud or forgery as to the deed, and no reason 
why the deed should be set aside, and no claim 
for that to be done. All that the defendants 
say is this : There are errors in the accoimts 
upon which we signed these deeds, and we 
desire to have them set right. The plaintiff to 
a certain extent agrees that there are errors in 
the accoimts, and he does not dispute, as far as 
I know, that no bUl of costs was ever delivered 
to these parties during the transactions which 
occupied the few years covered by these several 
deeds. I think, therefore, that upon the plead- 
ings, notwithstanding the argument that the 
Court does not give relief except upon a cross 
bill, if there had been no Supreme Court of 
Judicature Act, 1873, passed, the defendants 
upon the evidence before me would have been 
entitled to have the account they ask for. I 
think that imder that Act I have no choice but 
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to say that they are so entitled, and that the 
aeooTint must be taken. 

I think that there is a sufficient ground of 
defence, a sufficient title to relief, pleaded on 
this record. I am bound upon the evidence 
to give eflPect to that claim. There must 
be an accoimt properly taken of the moneys 
advanced by the plaintiff, with interest. I 
think that the costs which are inserted in the 
accoimts and included in the securities must now 
be taxed, and that the amoimt when taxed must 
be included in the plaintiflfs securities, and there 
must be a decree of foreclosure for the amoimt 
of what, upon this process being gone through, 
shall appear to be due. In other respects it will 
be an ordinary foreclosure account. 

The decree directed the following accounts : — 

1. An accoimt of principal and interest due 
to the plaintiff in respect of his advances on 
the mortgages in the pleadings mentioned, and 
for his costs of suit, and also his costs properly 
incurred in respect of the mortgages to be 
taxed. 

2. An account of money laid out by the 
plaintiff in necessary repairs on the mortgaged 
property, with interest on the sums so laid out 
at the same rate as in the mortgages, adding 
the amount to account. 

3. An account, on the footing of wilful de* 
fault, of rents and profits received, deducting 
the amount with interest at £4 per cent, from 
the date of receipt from accounts 1 and 2. 

4. An account of money expended in pur- 
chase of the reversion, and in taking the 
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aooonntSy signed aooounts not to be deemed 
settled accounts. Usual decree for foreclosure.* 



Common Plbas Division. 

(Before B&btt, A&chibald, and Lindlbt, JJ.) 
FebrtMry lUh, 1876. 

MOSTYN, BARONET, r. THE WEST MOSTYN COAL 
AND IRON COMPANY (lIMITED). 

The declaration, dated 26tli October, 1875, ^^« •« «« 
under the old system, stated that the plaintiff ^fM^^fui^ a 
sued the defendants for that the plaintiff by in- ^ ^'^t 

^ ^ mtnes, tn the 

denture of lease dated the 25th March, 1874, let Common Pleas 
to the defendants all and every the coal mines, si^^ourt^t 
seams^ and beds of coal, cannel, culm, slack, fire- <^«* »^«^ 
clay, and ironstone under certain parcels of land tiff had no 
delineated in a plan thereunto annexed, and^j^^^^-P***^*^/ 
containing by estimation 2,211 acres, to hold that he knew 
the demised premises from the 24th of June, l^ ^^f^ 
1873, for the term of 60 years thence ensuing, granted the 
at the rent of Is. for the first year of the said the defendants 
term, and duriner the next seven years of the ^^notjcnow 
said term at the rent of i/1,200 a year, and no means of 
other rents and royalties by the said indenture ^^^/jjJl 
reserved, of which rent of £1,200 two quarters the deed was 
were due and unpaid. _ of^ZJ^'"' 

The statement of defence and counterclaim, h the plaintiff 
dated 11th November, 1875, imder the new ants' state- ' 
system, was as follows : — ^'J;^ ^f ^ 

, , Defence and 

"1. The defendants admit that by an in denture Counterclaim, 
of lease dated the 25th March, 1874, the plaintiff ^^i^^^ ^'"^ 

♦ L. R., 2 Ch. D., 148 ; 46 L. J. (Ch.), 396 ; 4 L. T., 
211 ; 24 W. E., 697 ; W. N., 1876, p. 80. 
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rectified; that purported to demise to the defendants for a 
of De/mcemd oo^tain term of years therein named, the coal 
Counterclaim mines, seams and beds of coal, cannel, culm, 
diseioted facts slack, fireclay, and ironstone, lying upon and 
which would under certain parcels of land described therein 

havejutttfied . . - 

the Court of as containing by estimation 2,211 acres at 
^ore^^yina ^^^^^ yearly rents therein mentioned, but they 
the lease; and do not admit that the contents of such lease are 
fendantt were correctly stated in the plaintiff's declaration. 
entitled to " 2. The defendants admit that under and 

clatm damages , 

for the loss accordmg to the terms of the said indenture so 

^^sust^^d admitted, half a year's rent in respect of the said 

by reason of demised premises, amounting to the sum of 

^wJlVflKl £600, would, but for the matter hereinafter 

mentioned, have been due and payable from the 

defendants to the plaintiff, but they deny that 

they have ever stated any accoimt with the 

plaintiff of the said moneys, or of any other 

moneys whatsoever. 

" 3. And by way of set-oflf and counter- 
claim the defendants claim as follows : — 
A large portion of the said parcels of land 
in the said admitted lease mentioned, to the 
extent of 968 acres, or thereabouts, is situate 
and lies below the low water mark of the river 
Dee, and a further large portion of the said 
parcels, to the extent of 1,000 acres, or there- 
abouts (no part of which said portions respectively 
is within a certain manor, therein caUed the 
* Manor of Picton and Axton '), is situate and 
lies below the high water mark of the said river. 
" 4. The defendants, after the making of the 
said admitted lease, and before the claim made 
on behalf of the Crown as hereinafter men- 
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tioned^ and without any knowledge or notice of 
the rights mentioned and referred to in such 
claim, took a lease from one John, Lord Han- 
mer, for a term of forty years, at a yearly rent 
of £500, of the mines, seams, and beds of coal, 
with their appm^^enances, lying under 2,270 
acres of land," or thereabouts, adjoining the said 
land in and by the said admitted indenture 
purported to be demised by the plaintiff to the 
defendants, and are sinking shafts in the said 
last mentioned land with a view of working the 
mines, seams, and beds of coal from under the 
whole of the lands hereinbefore referred to, 
through such shafts, and have expended on such 
linking of shafts very large sums of money. 

" 5. On or about the 23rd Aug., 1875, a formal 
claim on behalf of the Crown was made by the 
Lords Conmiissioners of Her Majesty's Woods 
and Forests upon the defendants, through their 
secretary, to the coal lying under the said portion 
of land which is so situate as aforesaid below 
the low water mark of the river Dee aforesaid, 
and to the iron lying under the said portion of 
land which is so situate as aforesaid below the 
high watermark of the river Dee aforesaid (except 
any part of such portions respectively as were 
within the manor of Picton and Axton aforesaid) . 
" 6. The defendants, in consequence of such 
claim, and believing that the same was, as it in 
fact is, well founded in truth and law, informed 
the plaintiff of the said claim, and declined to 
pay the said rent upon the same being demanded 
from them by the plaintiff. 

" 7. The plaintiff at the time when he so made 
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the said admitted indenture of lease* whereby 
he purported to demise the said premises so 
included therein, knew that the coal lying under 
the said portion of land which is so situate as 
aforesaid below the low water mark of the river 
Dee aforesaid, and that the iron lying under 
the said portion of land which is so situate as 
aforesaid below the high water mark of the 
river Dee aforesaid, did not belong to hhxij and 
that he had then no right or title to demise the 
same respectively or either of them respectively, 
and the defendants had then no knowledge or 
notice and no means of knowing that the said 
last-mentioned portions of land respectively, or 
that either of them respectively, did not belong 
to the plaintiff or that the plaintiff had then no 
right or title to demise the same respectively, 
or either of them respectively. 

" 8. In consequence of the matters mentioned 
above the defendants are greatly embarrassed 
and delayed in the working of their said mines 
as well under the said land mentioned in the 
said admitted lease as under that mentioned in 
the said lease so granted as aforesaid by the 
said Xiord Hanmer, and the said last-mentioned 
lease also is rendered less valuable to them by 
reason of the said want of title on the 
part of the plaintiff (such lease having 
been accepted and taken by them solely with 
a view of working the mines therein men- 
tioned in conjunction with those which the 
plaintiff purported to demise), and the defen- 
dants have thereby also lost and been deprived 
of the moneys laid out and expended by them 
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under and with reference to the said cases re- 
spectively, which they would not have laid out 
and expended if they had known that the coal 
and iron respectively so lying under the said 
portions of land below the high and low water 
mark respectively of the river Dee did not be- 
long to the plaintiff at the time of the making 
of the said admitted lease, and have lost and 
been deprived of the interest and profits which 
would have accrued to them from the use of the 
moneys so laid out and expended. 

" The defendamts claim : — 
" !• £100,000 damages inrespect of the matters 
stated in the above set-off and counterclaim. 

" 2. To have the said deed, under which the 
plaintiff claims, rectified or set aside upon such 
terms as to this Honourable Court may seem 
just, and for the purposes aforesaid to have this 
action transferred to the Chancery Division. 

" 3. To have such further or other relief as the 
nature of the case may require." 

The plaintiff demurred to the above state- 
ment of defence, set-off, and counterclaim, on 
the ground that it did not allege that the de- 
fendants had been disturbed in the possession 
of the premises demised by the indenture of 
lease of 25th March, 1874, and on the further 
ground that it did not show any right in the 
defendants to have that lease rectified or set 
asidoi and on other grounds. 

Hawkins^ Q.C., Philbrickj Q.C.^ and Dundas 
Gardner^ for the plaiatiff, cited Gilbert v. Lewis j 
1 D. J. and S., 38 ; and Story on Jurispru- 
dence, 11 Edn., vol. 1, pp. 154 and 147. 
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Sir Henry JameSy Q.O.y Sir H. Oiffard, Q.C., 
8.0,y and It. JS, Turner for tlie defendants, 
cited Line v. Stephenson^ 5 Bing. N.C., 183 ; 
Edwards v. McLeay^ Geo. Cooper's Ch. Ca., 308 ; 
2 Swanst., 287 ; Torrance v. Bolton^ L. E»., 8 
CL, 118, and Nedk v. Mackenzie^! M.&W., 747; 
also Piatt on Covenants, p. 46, and Sugden's 
V. and P., 14tli edit., 246. 

Philbrickj Q.C.y in reply, cited Line y. 
Stephenson^ 4 Bing. N. C, 678, SindBlandi/ v. 
Cartwright, 8 Ex., 913. 

Brett, J. — ^This is a demurrer to a statement 
of defence. The statement of claim is founded 
upon a lease, and claims two quarters' reserved 
rent. It avers that the plaintifif let to the de- 
fendants a certain coal mine, and that they were 
to hold the demised premises for a term of sixty 
years. But it is nowhere averred on these 
pleadings that there was any covenant in the 
lease for quiet enjoyment, or for title. The state- 
ment of defence has a double aspect ; it assumes 
in the first place to be a good answer to the 
claim, and, failing that, it assumes to be a good 
counterclaim. The facts admitted on the plead- 
ings for the purposes of this demurrer are as 
follows : — ^A lease is granted of certain mines 
by one who had no title to part of the mines so 
demised. He knew at the time that that part 
did not belong to him, and that he had no right 
or title to demise it. The defendants say that 
a defence which sets up such a state of facts is 
a good answer to a claim for rent, because in 
such a state of facts a Court of Equity would 
set aside the lease. The defendants never were 
in possession of any part of the premises de- 
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mised^ as far as we know now. And no doubt 
the fact concealed from the defendants was a 
very material one. Had they known that the 
plaintiflf had no title to part of the demised 
mines they might very probably have refused to 
take any lease £rom him at all. A Court of 
Equity would set aside the lease under such cir- 
cumstances if a bill had been filed for that pur- 
pose. And the defendants, having been brought 
into this Court by a claim under the existing 
lease, claim to be entitled to be treated here on 
this demurrer 6is though they had filed their bUl, 
and had the lease set aside. And again, the 
defendants say, although there has been no 
eviction, and although that which has been done 
does not amoimt to an eviction, we are entitled 
to say to the plauatifi*, you have acknowledged 
that you have no title to part of the property 
you pretended to demise to us. Tou cannai„ 
therefore, insist upon our running the risk of 
an action of trespass by using that part m 
accordance with the lease. So we will throw 
that part back upon your hands, but we will 
keep possession of the rest. And we will also- 
siie you for damages for your breach of your 
implied covenant that you had a good title to* 
the whole when you had not. 
* And here we are met by two points which arise 
undertheSupremeCourtof Judicature Act, 1873. 
By section 34, subsection (3), of that Act, all 
causes and matters relating to the rectification^ 
or setting aside, or cancellation of deeds, or other 
written instruments, are assigned to the Chan- 
cery Division. But by section 24, subsection 

4 
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(2), if the defendant claims to be entitled to 
relief upon any equitable ground against any 
deed, instrument, or contract, we are bound to 
give to every ground of relief so claimed such 
and the same effect, by way of defence, as the 
Court of Chancery would have given. Hence, 
no doubt, this Court has power to do this : — If 
the defendant sets up by way of defence or 
counterclaim facts upon which the Chancery 
Division would reform or set aside the document 
upon which the plaintiff relies, then in the 
argument of a demurrer to such a defence the 
Court may treat the document as though it were 
reformed or set aside. 

Another difficulty that has occurred to us 
is this : — Supposing the counterclaim shows 
some damage, but obviously not equal to the 
damage alleged in the statement of claim, 
is that a good answer as to part of the cause 
of action ? It is not a set-off, for I think here 
Order XIX*, Eule 3, is in point, and shows that 
a coimterclaim is not to be treated as pleas of 
set-off were before the Supreme Court of 
Judicature Acts. By this Rule a defendant who 
has a cause of action against a plaintiff may do 
either one thing or the other ; he may set up 
his cause of action by way of counterclaim, or 
he may set it up in a cross-action. The meaning 
of the Eule seems to be that where a claim and 
coimterclaim are set up in the same action they 
are both to be treated in the same way. The 
further result would be this : — ^Formerly, when 
cross-actions by agreement were tried together 
judgment was given on both actions, and execu- 
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tion issued for the balance, but here judgment 
would only be for one party. The counter- 
claim is good if it shows any claim to any 
amount, on the assumption that the plaintiff is 
entitled and that the defendants are also entitled 
to a claim against the plaintiff, and that judgment 
must be given for the balance. The question is 
whether the statement of defence shows an 
answer to the plaintiff's claim or a counterclaim 
to damages for any amount. If it shows either 
one or the other the demurrer, which is to the 
whole statement, is bad, and the statement of 
defence and counterclaim should be allowed. 
First, as to whether it shows an answer to the 
whole of the plaintiff's claim : — The facts alleged 
are that there was a demise from the plaintiff 
to the defendants, but the plaintiff knew that 
he had no title to part of the property demised. 
It cannot be said that that part was not material 
to the enjoyment of the other part. The 
plaintiff did not disclose his want of title to the 
defendants. j. There is no allegation that he 
made any fraudulent misrepresentation, or 
that they did any act on the faith of it. On 
these facts, would a Court of Equity set aside the 
indenture of lease ? If so, there is a primA facte 
answer to the plaintiff's claim. I think that the 
passage which has been cited from Sugden on 
Yendors and Purchasers (p. 246, 14th edit.) is 
an authority showing that it is unnecessary to 
consider in a Court of Equity whether it is fraud 
to offer, as good, a title which the vendor 
knows to be defective in point of law. The 
law is so laid down in Edtcards v. McLeaj/, 
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where Sir William Grant further observes : ** if 
he " (the vendor) " knows and conceals a fact 
material to the validity of the title, I am not 
aware of any principle on which relief can be 
refused to the purchaser." That case seems to 
me to be an authority for the proposition laid 
down in Sugden on Vendors and Purchasers. 
The best statement of the facts of that case is 
in George Cooper's Chancery Cases, 308, but 
the more correct marginal note is that in 2 
Swanston, 287, which is as follows : — " Aji estate 
having been sold, some part of which, material 
to the enjoyment of the rest, was subject to a 
defect of title known to the vendors, but not 
disclosed by the abstract, and unknown to the 
purchaser, the contract was rescinded, and the 
vendors were ordered to repay the purchase 
money, with all costs and expenses incident to 
the purchase and conveyance." It seems, 
therefore, that this statement of defence shows 
an answer to the action on the ground that the 
Court must consider the case as if the indenture 
of lease had been set aside, the defendants 
never having had any advantage from it. The 
statement of defence and counterclaim seems 
also to be good on another ground, for it shows 
some damage sustained by the defendants. I 
agree with the doctrine in Line v. Stephenson y 
which is an authority for the proposition that 
where a deed contains the word " demise " or 
" let," and there is no express covenant for 
title or quiet enjoyment, these words contain an 
implied covenant both for title and quiet en- 
joyment ; but if there be an express covenant 
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either for title or for quiet enjoyment, the 
words " let " or " demise " import no covenant. 
Here we are bound to say that, as the words 
are " let " and " to hold the demised premises," 
without any express covenant, there is, there- 
fore, an implied covenant. Hart v. Windaar ^ 
shows that the word " let " is equivalent to 
demise. There is, therefore, a covenant for title, 
but as to part of the property there is no title. 
I will assume that there was no eviction ; it is 
not necessary to decide this, but it may be that^ 
in the case of mines a well grounded claim is 
equivalent to eviction ; however, I will assume 
that this is not so, and that there W£U9 no 
eviction. Then, there being a demise of 
the whole at one entire rent, the defendants, 
are not to be put to the danger of committing a 
trespass, but before eviction they are entitled to 
say, *' we might insist on giving up the whole, 
but we will keep what we can and give up the 
rest ; " they may give up what they cannot 
hold and keep the other part. It is unnecessary 
to determine whether there can be an apportion- 
ment of rent ; I am inclined to think that there 
eould, but I will assimie there could not. But as 
the lessor has made a covenant, which has been 
broken, and he has not given the whole advan- 
tage which he covenanted to give, the lessees 
have suffered some damage, for which they have 
a right to recover. If this is so, that right may 
be set up in a statement of defence and counter- 
claim . Therefore, this statement in the first place 



• 12 M & W., 68. 
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shows an answer to the whole claim, or at least 
it shows a breach of covenant on which the 
defendants would have a right to recover some 
damages. In either case our judgment must be 
for the defendants on this demurrer. 

We do not know what may ultimately turn 
out to be the rights of the parties, and whether 
this Division of the High Court of Justice 
would have any power to reform the lease we 
do not say ; it may be that for that purpose the 
defendants would have to go to the Chancery 
Division. 

Archibald and Lindley, JJ., concurred. 
Judgment for the defendants.** 



Common Pleas Division. 

(Before Lord Colebidoe, G. J., and Brett and 

Al&OHIBAIJ), JJ.) 
May nth, 1876. 

WAHLBERG V. YOUNG. 

In an aetion The statement of claim alleged that the plain- 
^t/^^^tiff had hired the defendant's tug "Tuskax/' 
by a shipowner to towhis vcssel, the " Tstavat," from Swansea 
'^iyaUM^^^to CardijBf; that throughout the voyage the 
the defendant master of the tuff steadily refused to obey the 

u entitled to i .-i -i i i i • it 

plead section orders of the pilot, and had otherwise neglected 

Merchant *^ ^^^ ^^® ^^^ proper care in managing the 
Shipping Act, tug, and SO had run the plaintiffs vessel ashore, 

1862, limiting . • -i 1 1 i i ^ 

his liability to causing considerable damage to her. 



• L. R., 1 C. P. Div., 145 ; 45 L. J. (C. P.), 401 ; 34 L. T., 
325 ; W. N., 1876, p. 97 ; 24 W. R., 401 ; Times, Tuesday, 
February 15tli, 1876. 
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The statement of defence insisted that the i,'^ per ton of 
plaintiff should not be allowed to recover more tonn^e' hy 
than £776 in this action, that being at the rate ^^y, ^/, 

^ equitable 

of £8 per ton, the gross tonnage of the tug, defence, pro 
without deduction on account of engine- ^^^''^/^ ^^ 
room, being only ninety-seven tons. To this 
the plaintiff demurred. By section 54 of the 
Merchant Shipping Act, 1862, " the owners of 
any ship shall not, where, without their actual 
fault or privity, any loss or damage is by reason 
of the improper navigation of such ship caused 
to any other ship or boat, or to any goods, 
merchandise, or other things whatsoever on 
board any other ship or boat, be answerable 
damages in respect of such loss or damage, 
whether there be, in addition, loss of life or 
personal injury or not, to an aggregate amount 
exceeding eight pounds for each ton of the 
ship's tonnage, such tonnage to be the registered 
tonnage in the case of sailing ships, and, in the 
case of steamships, the gross tonnage without 
deduction on account of engine-room." 

Milwardy Q.C,y and R. JS. WebsteVy for the 
plaintiff. 

Clarkson for the defendant, cited The London 
and South Western Railtvay Company v. Jatnesy 
L. R, 8 Ch., 241, and Oood v. The London 
Steamship Owners Association^ L. R., 6 0. P., 
563. Also to Order XIX, Eule 4, and Order 
XXVIII., of the Supreme Court of Judica- 
ture Act, 1875 ; and to section 24, subsections 
^2) and (3) of the Supreme Court of Judica- 
ture Act, 1873. 

Lord Coleridge, C. J.^-This action isbrought 
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against the defendant for n^ligence in per- 
forming a contract of towage, which is set out 
in the statement of clainL The necessary im- 
plication of law, arising from snch a contract, 
is that the defendant's servants were bound to 
use due and proper care in and aboutthe manage- 
ment of the tug and to obey the pilot. For the 
purposesof this demurrer we assume thatthey did 
not use due and reasonable care, and that they 
disobeyed the pilot, whence damage ensued to 
the plaintiff's ship. The defendant relies upon 
section 54 of the Merchant Shipping Act, 
1862^ to limit lus liability under those circum- 
stances to £8 a ton. 

The first question which we have to deter- 
mine is whether such a defence is proper ground 
for demurrer. Mr. Clarkson has satisfied me 
that the defence is properly pleaded. The 3rd 
subsection of section 24 of the Supreme Court 
of Judicature Act, 1873, and Order XIX, Eulo 
4, taken together, in effect order a defendant 
who has a claim that he might enforce in equity 
to state it in his statement of defence ; for it is 
" a material fact on which the party pleading 
relies." Under the old practice the defendant 
would have had a right to go into equity to 
limit his liability to £8 a ton. This was 
done in the case (cited to us) of The London and 
South Western Railway Company v. JameSy 
where the Court of Appeal in Chancery granted 
an injunction to restrain all the actions brought 
against the Company, except those for d^lay ; 
and the Company paid into Court a sum equal 
to £15 a ton on the gross tonnage of the 
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" Normandy," which the chief clerk distributed 
among the various claimants. But since the 
Supreme Court of Judicature Acts, the proper, 
and in fact the only possible, way of claiming 
such a relief is to plead it in the statement of 
defence. It follows that, if it is properly pleaded 
as a distinct ground of defence, it is a proper 
ground of demurrer under Order XXVIII, 
Eulel. 

The only remaining question is whether an 
injury done in the course of the performance of 
a contract of towage to the vessel being towed 
by the tug that is towing her is or is not 
damage caused by improper navigation 
within section 54 of the 22 & 23 Vict., 
o. 53. I think it is within both the 
words and the spirit of it. It has been sug- 
gested that cases of contract are not within 
the statute. But the fall Court of Appeal in 
Chancery have held that they are. Neglect to 
use due and reasonable care in and about the 
towing of this ship, and neglect to obey the 
orders of the pilot as to navigating the tug, are 
undoubtedly "improper navigation," directly 
producing as a natural result damage to the 
vessel towed ; and, therefore, section 64 applies, 
and our judgment must be for the defendant. 

Brett and Archibald, J J., concurred. 

Demurrer overruled.* 

• 24 W. R., 847. 
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SUBSECTION (3). 

{Equitable Counterclaims and Claims against 

Third Parties.) 
Chancery Division. 

(Before Sir C. Hall, V.C.) 
February 25th, 1876. 

SHEPPARD V. BEANE. 

It is not This was an ex parte appKcation for the 

neeetaart/ to , , , 

give fortnai direction of the Court as to how a claim between 
^^^^^^^-^ co-defendants should be dealt with. The 
eountereiaim action was for foreclosure by a second mortgagee 
uT»%fl^t against the mortgagor, the first mortgagee, and 
to deliver it to two sub-mortgagecs of the first mortgagee. 
the'eount^l The claims of the sub-mortagees alone exceeded 
claim is ^]^q value of the property. 

agatnet a j. m: */ 

thWd party, Benshaw, for one of the sub-mortgagees. — 
We wish to raise a case principally as regards 
priority against the other sub-mortgagee. There 
will also be a question of marshalling, but the 
question of priority is the main point. The 
Rules of 1875 which seemed to apply to the 24th 
section of the Act of 1873, are Order XVI, 
Rules 17, 18 and 19, but they appear to apply 
only to third parties, and not to co-defendants. 
If any of those Rules apply, it will probably 
be the 17th, which provides for the case of a 
defendant claiming to be entitled to relief 
againrt "any other person," "person'* being 
used in the singular in all those three Rules, 
but Rule 18 expressly mentions " any person 
not a party to the action," while Rule 19, after 
referring to Rule 17, mentions only " any other 
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perspn." But if it should be considered that 
these Bules do not apply, then the Court must, 
I submit, revert to the 24th section of the 
Act of 1873, in the language of which co- 
defendants and third persons are clearly mixed 
up together. 

Hall, V.O. : I think the provisions which 
refer to notice must be considered as being ap- 
plicable to third parties only. 

jRenahaw : Then the difficulty arises how we 
are to properly claim by our pleading the 
relief we seek. We have hitherto pleaded only 
as against the plaintiff, and we propose to raise 
the points by way of counterclaim and to take 
an order, if your Lordship thinks fit to give us 
one, to deliver the defence and counterclaim to 
our co-defendant, the other sub-mortgagee. 

Hall, V.C, made the following order : — 

" His Lordship being of opinion that no 
formal notice need be given to the co-defendants 
of the counterclaim, it is ordered, that, besides 
delivery of the defence and counterclaim to the 
plaintiff, it be delivered to the co-defendants as 
well."* 



Chakcery Division. 

(Before Sir Geoboe Jessel, M.E.) 
April 7th, 1876. 

WARNER «?. TWINING. 

A defendant in this action desired to set up ^ cmUet'' 

♦ L. Km 2 Ch. Div., 223 ; 46 L. J. (Ch.), 429 ; 24 W. R., 
368 ; W. N., 1876, Maroh 4th, 1876 ; 11 N. C, 64. 



60 SUPREME COURT OF JUDICATURE ACT, 1873. 

claim cannot a counterclaiin for indemnity against angther 

bt setup J p J i 

against a third delendant. 

party. j^ j^^ Watson asked for the direction of the 

Court as to the notice to be served upon the 
party against whom the counterclaim was 
made. The Eules did not appear to apply 
where separate and independent relief was 
sought by a defendant against a third party, 
although this case was apparently within the 
Supreme Court of Judicature Act, 1873, sec- 
tion 24, subsection (3). He referred to Treleven 
v*i?rfly,L. E. ICh. D., 176. 

Jessel, M.E., said that no counterclaims 
could be set up which did not seek relief against 
the plaintiflF. The only purpose for which a 
third party was brought before the Court under 
Order XVI., Eules 17 and 18, was to bind him 
by the action, and preclude him from saying 
that it had not been properly defended.* 



SUBSECTION (4). 

{All the Divisions of the Supreme Court are to 
take notice of Equitable Rights appearing inci^ 
dentally in any Action,) 

Court of Appeal. 

(Before James, Mellish, and Baggallat, L.JJ., and 
Mellob, J. and Cleasbt, B.) 

February 16M, 1876. 

HUGHES i\ THE METROPOLITAN RAILWAY 

COMPANY. 

Where the This case raised a question of some interest 

* 24 W. R, 636. See Appendix (B), Form 1, "Notice 
by defendant to third party," in the Supreme Court of 
Judicature Act, 1875, Schedule I. 
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ds illustrative of the " fusion of Law and ^^^^ 
Equity/* or of their administration in the same uHiuid relieve a 
tribunal. It was an appeal from a decision of j?jJX^^*^t 
the Judges of the Common Pleas Division, breach of a 
refusing an application to grant reuet agamst repair, any 
forfeiture, and to stay, on equitable grounds, "^*.''*f*^ ''•^/** 
execution in an action of ejectment by a land- wiu grant the 
lord for recovery of premises on a forfeiture for ^^'^J^'^'^*'* 
non-repair. The case had arisen under these against the 
circumstances : — The defendants (the company) jw^'^^^, 
were sub-lessees of No. 216, Euston 'Road, founded on 
under Colonel Penley, who himself held under covenant to 
a lease granted in 1787. The plaintiff was the *'^^^*^'^^ ^^ 
reversioner, at a nominal groimd-rent of only chancery 
lOs. a year ; but it was held by the company at j^^^^ J^^*^" 
a rent of £100, and it was re-let at a profit rent of latidiord has by 
£160. The lease contained a general covenant J^siedth^ 
to repair, and also a covenant to make repairs ^**^^ **^^o 

. J .,,. . ., «, j« n believing that 

as required withm six months after notice from the landlord 
the landlord. The house was in want of repairs ^^uidnot take 

,^ , advantage of 

to the extent of about £70 ; and the plaintiff, the breach. 
on the 22nd October, 1874, gave six months' 
notice to execute certain repairs reqmred. 
Thereupon the company proposed, as it was an 
old lease which had not long to run, that the 
plaintiff should purchase what remained of it^ 
and a correspondence ensued between the par- 
ties as to the price, the effect of wliich was that 
the subject of repairs was dropped, and it was 
not again adverted to until within eight days 
of April 21st, 1875, when tho six months' notice 
would expire, the plaintiff gave the tenants to 
understand that the notice would be insisted on. 
The tenants then commenced to repair ; and a 
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day or two after the six months expired this 
action was brought to recover the house as for- 
feited. At the trial before Mr. Justice Denman 
evidence was given of small repairs being re- 
quired to the aggregate amount of £70 ; and on 
that the learned Judge was strongly of opinion 
that it was impossible to contend that the house 
was not out of repair, and, in fact, the jury 
found that it was substantially out of repair. 
The company, however, intimated that they 
should apply, and did apply, to the Common 
Pleas Division, under Order LIII., to restrain 
the plaintiff from issuing execution, and to stay 
all further proceedings on such terms as the 
Court should think fit ; but the Judges — ^Lord 
Coleridge, C. J., and Brett and Lindley, JJ. 
— ^refused the application on the ground that it 
only raised a case of hardship, which was not a 
ground of equitable relief. From that judg- 
ment the company appealed. 

Kay^ Q.C. (of the Chancery Bar), with 
W. G. Harrison^ argued the case for the ap- 
pellants, insisting that they had been misled by 
the plaintiff into believing that the notice was 
suspended, and that this was a valid ground for 
equitable relief, which was now available in an 
action at law. They cited Bargent v. Thompson, 
4 Gifif., 473; Gregort/ v. Wilson, 9 Hare, 683; 
and Sill Y, Barclay, 18 Yes., 56. 

Murphy, Q.C, with C, Bowen, cited Doe v. 
Meux, 4 B. & C, 606, and Few v. Perkins, L. E. 
2 Ex., 92, and argued that the correspondence 
had no such efiect as alleged, and that, if it had, 
it amounted to waiver and was a defence avail- 
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able at Common Law, and ought to have been 
relied on at the trial; but as to this. 

Lord Justice James observed that it tended to 
revive one of the worst features of the old 
system — ^that a party when he went to Law was 
told that his remedy was in Equity, and when he 
went into Equity was told that his remedy was 
at Law. Besides, he had never heard that a 
party could not raise a Common Law defence 
at the trial, and then raise a ground of equitable 
relief, subject only to this, that he might have 
to pay the costs of the proceedings at the trial. 

After full argument, 

Lord Justice James said that the Court, no 
doubt, had no concern with mere hardship, but 
it was inequitable and unjust that the landlord 
should take advantage of a forfeiture, when he 
had, as in this case, lulled the lessees to sleep, 
and induced them to suppose that the notice 
to repair was suspended, imtil a few days before 
the expiration of the notice, when it was too 
late to execute the repairs. That was clearly 
contrary to equity — ^that is, to justice and con- 
science, and therefore, it afforded a good 
ground for equitable relief. 

Lord Justice Mellish concurred, as the 
plaintiff, the landlord, had, by his conduct, put 
the defendants off their guard, and led them to 
believe that the strict legal right would not be 
insisted on. 

Lord Justice Baggallay also concurred, as 
it was a clear ground of equity that the one 
party had been misled by the other. 

Mr. Justice Mellor also agreed, because the 
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effect of the correspondence was that the 
plaintiff led the defendants to suppose that 
they might hold their hands. 

Mr. Baron Cleasby, with some hesitation, 
also agreed. 

Judgment for the appellants.* 



SUBSECTION (6). 
November 27M, 1876. 

KEEDHAM V. THE RIVERS PROTECTION AND 
MANURE COMPANY. 

TheChnncery A resolution had been passed for the volun- 
grant an tary winding up of the Eivers Protection and 
iiy'unetionto Manure Company, and an action in the Com- 

wfly an action * 

in another mon Pleas Division of the High Court had been 
;^^^^j'>'/j^ brought against the Company by Needham, a 

Justice against creditor. 

wMeh^leing Glosse^ Q^C, and Burrellj now moved for an 
wound up injimction to restrain the action in the Common 
the Chancery Pkas Division. They cited Kingchurch v. The 
Division. People's Garden Company (vol. 1, p, 13). 

Metholdy for the plaintiff in the action, sub- 
mitted that under section 24, subsection (5), of 
the Act of 1873, the only Division that could 
stay the action was the Common Pleas. Walker 
V. The Banagher Distillery Company (vol. 1, 
p. 13) ; In Be The PeopWs Garden Company 
(vol. 1, p. 19). 

Malins, V.C, said that, in his opinion, there 
was nothing in the Supreme Court of Judicature 
Acts to interfere with the jurisdiction of the 

♦ L. R 1 C. P., 120, 131 ; 46 L. J. (C. P.), 678 and 682; 
35 L. T., 87 ; 24 W. R., 652 ; Times, Thursday, Feb. 17, 1876. 
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Chancery Division with regard to the winding 
up of companies. In this case the winding up 
was voluntary, but the Chancery Division was 
clearly the proper Division for the liquidators 
or any contributory of the company to api:.Iy to, 
under the 138th section of the Companies Act, 
1862. Before the passing of the Supreme Court 
of Judicature Acts an application to stay the 
action would have been granted as a matter of 
course ; and finding nothing in those Acts inter- 
fering with that power of the Chancery Division, 
he should grant the injunction asked for. In 
all cases of winding up he should act as if the 
Supreme Court of Judicature Acts had not been 
passed. The Common Pleas Division, however, 
might, and, indeed, ought to have made an 
order staying the action, if it had been 
applied to.* 



Chancery Division. 

(Before Sir George Jeesel, M.R.) 

January 13^,1876. 

FLETCHER V» WOOD. 

The bill was filed to restrain an action at ^^i^ough the 
law. On November 14tb, 1875, the plaintiff Sj 
moved for an injunction, and the motion M[^Q^<^^*inotas a 
ordered to stand over until the hearing, on the Z^a^t7on7n 
terms of the plaintiff giving judgment in the X^^iL it 
action ; the judgment not to be registered, but can enforce an 

♦ L. R. 1 Ch. Div., 253; 45 L. J. (Ch.), 132; 33 L. T., 
403, 24 W. R., 317. This decision is in accordance with 
Vice- Chancellor Bacon's decision In Me Staple ford Collier y 
Company, Limited, voL 1, p. 32. See, also, per Malins, V C 
in Garbutt v. Fawciis, vol. 1, pp. 23, 24. ' ' 
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l^fhZif^ be dealt with as the Court should direct at 
in the the hearing, and the order to be without pre- 

Si^S^^ that J^^^® ^o ^^y question in the cause. 
the Judgment, This Was the hearing of the cause. 

shall be dealt WaJer, Q.C.y Qjii Blockmore, for the plaintiflF. 

ChanZ^^!^ OMiJy, Q.a, and Sarber, for the defendant, 

Divis'unmay objected that the power of the Court of 

%rect. Chancery to restrain actions in another Court 

was gone : Garhutt v. Fawcua (vol. 1, p. 21, and 

[on app.] p. 24.) 

The Master of the Eolls said that he could 
not restrain the action, but he could enforce the 
defendant's undertaking that the judgment 
should be dealt with as the Court should direct. 
It appearing, however, that judgment had 
not been signed, 

The Master of the Eolls ordered that 
the cause should stand over imtil the action 
should have been tried, and then to come on upon 
the question of costs.* 

Court of Appeal. 

(Before James, Mellish, and Baggallay, L. JJ.) 
February Srd, 1876. 

JSx Parte ditton — In Re woods. 
ThejuHs^ Section 13 of the Bankruptcy Act, 1869, pro- 

aictton of the -t r^ , i i' o ^ 

Court of Bank' vides that " the Court may, at any tmie after the 
restrain^ presentation of a bankruptcy petition against 
actions against the debtor, restrain ftirther proceedings in any 
Imkf^puyis action, suit, execution, or other legal process 
unaffected by against the debtor in respect of any debt prov- 
<ct, \w, ^^^ able in bankruptcy." And by sec. 72, the Court 

' * 11 N. C, 17 ; W. N., 1876, p. 16. 
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of Bankruptcy " shall have full power to decide '^^^ 24, n 
all questions of priorities and all other questions 
whatever, whether of law or fact, arising in any 
case of bankruptcy coming within the cogniz- 
ance of such Court, or which the Court may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making 
a complete distribution of property in any such 
case." 

This was an appeal from an order of Mr. 
Begistrar Hazlitt sitting as Chief Judge in 
Bankruptcy. 

Messieurs Woods were the proprietors of a 
club called, *' The City United Club," situate on 
Ludgate-hill, and owners of the lease of the 
club premises. On the 1st of April, 1875, 
being in difficulties, they obtained an advance 
of £220 from their solicitor, Mr. Ditton, £180 
of which they employed in paying a com- 
position to their creditors. Payment of the 
£220, with interest at seven per cent, per annum, 
and of all costs incurred by Mr. Ditton on 
behalf of Messieurs Woods before the 1st April, 
1875, was secured by a deposit of the lease of 
the premises on Ludgate-hill, and by a memo- 
randum of that date charging the premises 
with the same. On the 13th July, 1875, 
Messieurs Woods were adjudicated bankrupts, 
and the respondent, Mr. W. Edwards, was 
appointed trustee on the 29th. The trustee 
entered into a contract for the sale of the club 
premises on Ludgate-hill for £5,000 and applied 
to Mr. Ditton for the lease, which he declined 
to give up unless the debt and costs were paid. 
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On the 10th September, 1875, Mr. Ditton filed a 
bill in Chancery against the trustee, praying for 
a declaration that the memorandum of the 1st 
of April, 1875, constituted a good equitable 
security for the sum then advanced and the 
costs then due, and also that the plaintiff was 
entitled to a lien on the lease for all further 
costs due to him from the [bankrupts and in- 
curred between the 1st of April, 1876, and the 
day of adjudication, and for an account of what 
was due to the plaintiff, and that in default of 
payment the trustee might be foreclosed or a 
sale of the property be ordered. The amount 
claimed by the plaintiff in respect of principal, 
interest^ and costs up to the date af the adjudi- 
cation of the bankruptcy was £1,270. On 
December 7th, 1875, upon the application of 
the trustee, Mr. Registrar Hazlitt granted an 
injunction restraining Mr. Ditton from proceed- 
ing with this suit, and ordered him to deliver up 
the lease to the trustee ; the trustee to be at 
liberty to complete the sale, and to hand over 
the lease to the purchaser; after the completion 
of the sale the trustee out of the purchase- 
money to bring the sum of £1,270 into Court, 
to abide the result of any application that 
might be made by Mr. Ditton. From this 
order Mr. Ditton appealed. 

Le Gexy Q.C, and Warmingfon, for the ap- 
pellant. — By section 24, subsection 5, of the 
Supreme Court of Judicature Act, 1873, the 
Court of Bankruptcy has no jurisdiction to 
grant injimctions restraining proceedings in 
the High Court of Justice, and such jurisdiction 
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has not been given to it by section 9 of the 
SupremeOourtof Judicature Act, 1875. [James, 
L. J. — The jurisdiction of a Court can only be 
taken away by express words. Ton must show 
very clear words in the Act to take away the 
jurisdiction of the Court of Bankruptcy. ] Every 
branch of thejHighJCourt has now jurisdiction to 
try any question that may arise, legal or equit- 
able. [Mellish, L.J. — ^No. The Supreme 
Court of Judicature Acts have not given the 
High Court of Justice power to do complete 
justice in the distribution of the assets of a bank- 
rupt. It cannot decide the whole matter. That 
can only be done by the Court of Bankruptcy, 
and that its jurisdiction to restrain proceedings 
should still exist is strictly in accordance with 
the principle that the whole of a matter should 
be determined in one Court.] [James, L.J. — 
Really the question is not arguable. Why 
should the Court of Bankruptcy have this power 
anymore than any other Court ? Could a County 
Court before the Act of 1875, or now, restrain 
proceedings in the High Court?] [Mellish, 
L.J. — ^After the passing of the Act of 1873, 1 
believe it was discovered that this anomaly 
existed, viz., that County Courts, acting in Bank- 
ruptcy matters, had power to grant these 
inj mictions, while the London Court of Bank- 
ruptcy had not. That was remedied by the 
Act of 1875.] The Chancery Division of the 
High Court cannot grant these injunctions. If 
the Act of 1875 had never passed, the Court of 
Bankruptcy would have been a branch of the 
Exchequer Division, and it could not have been 
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then contended that its power of granting such 
injunctions existed. We say the Act of 1875 
has made no difference in this respect. White 
V. Simmons^ Ij. R. 6 Oh., 555; Chichester y. 
The Marquis of Bonegall, L. E. 5 Oh., 497. 

Winslow, Q. C, and Bigham^ for the trustee, 
were not called upon. 

Jam^s, L.J. — ^The matter is too clear for 
argument. No jurisdiction of the Court of 
Bankruptcy is taken away. 

Mbllish and Baggallay, L. JJ., concurred. 

The case was then argued on its merits, and 
the respondent consented to an order that, upon 
payment of £1,270 into Court, Ditton should 
concur in assigning the lease, and should deliver 
it to the purchaser. 

James, L.J. — With regard to the question 
of jurisdiction, I desire to add that it is very 
important that it should be understood that the 
jurisdiction of the Court of Bankruptcy which 
existed before the Supreme Court of Judicature 
Acts still exists, and has not been interfered with 
by those Acts. Section 24 of the Act of 1873 
only enacts rules of administration as between 
the different branches of the High Court. It 
should be clearly imderstood that the jurisdic- 
tion of the Court of Bankruptcy remains en- 
tirely intact.* 

♦ L. E. Ch. Div., 537; 45 L. J. (Bankruptcy), 87; 34 
L. T., 109; W. N., 1876, p. 58; 24 W. R., 289; Timea, 
Friday, February 4th, 1876. The decision in this case 
agrees with that of Mr. Registrar Murray, sitting as Chief 
Judge, In Ee Alexander Collie and Company (vol. I., p. 71.) 
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High Court of Justice — Chancery Division. 

(Before «ir J. Bacon, V.C.) 
Feb, I2th, 1876. 

EDWARDES V. NOBLE. 

The biU was filed on the 9th September, 1875, ^l ctaZcry 
by the plamtifi*, Thomas Dyer Edwardes, against Division for 
the defendant, Charles Noble, for the purpose IfZlttZl 
of obtaining a declaration that the plaintiff" was/*^'' <^ 
entitled to have an agreement for the purchase feTw^j^^jj^^ 
of certain farms from the defendant, dated the ^*^ injunction 

to stay an 

3rd of September, 1873, rescinded, and that the action for 
defendant was not entitled to make any claim ^3^*/?L 
or demand against the plaintiff under the contract, com- 

, J /, • ' L' J. i_ • fnenced by the 

agreement ; and for an injunction to restram defendant 
the defendant from proceeding with an action f^9<^i^^ ^^^ 

, . plaintiff in 

for damages which he had commenced against the Exchequer 
the plaintiff in the Court of Exchequer. ^^rtdt^"^ 

On the plaintiff moving for an injunction at stand over 
one of the sittings in the Long Vacation the ^he\rmr 
defendant entered into an undertaking, and in *2 *^^ 
October the defendant put in his answer. Division, 

The cause now came on for trial. 

Kay^ Q.C., and JI, Smith, for the defendants,, 
took a preliminary objection that under the 
Supreme Court of Judicature Act, 1873, sect. 24, 
subsection (5), no cause or proceeding pending 
after the 1st of November, 1875, in the High 
Court of Justice or the Court of Appeal could 
be restrained by injunction. They cited (r^^**- 
butt V. Fawcus (vol. 1, pp. 21, 24, 65), and 
Fletcher v. Wood (vol. 2, p. 65). 

Sir fl". jr. Jackson, Q.C,, and Mor ahead, for 
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the plaintiff, said that they could not dispute 
the validity of the objection under the statute 
raised by the defendant's Counsel, but suggested 
that, as there was a question of title, there should 
be a transfer of the action in the Exchequer 
Division to the Chancery Division. 

Bacon, Y.C, directed the cause to stand over 
to await the trial in the Exchequer Division, 
the plaintiff having liberty to make such appli- 
cation as he should be advised. 

Sir H, M. Jackson, Q.C, — In case of an 
application to the Exchequer Division for the 
transfer of the action there pending to this 
Division, would your Lordship object to try the 
action ? 

Bacon, V.C, intimated that he would not 
object. "* 



Queen's Bench Division. 

(Sittings in Banco before Sir A. Cockburn, C. J., and 

Archibald, J. ) 

March 25th, 1876. 

EDWARDES V. NOBLE. 

Same Case. I^ this case an application had been made to 

A Judge ©/ •»» -r* tt a i 

the Exchequer Jj^» i^arou HuDDi.ESTON to transfer the action 

h^^Prefused ^^?^ .*^^® Exchequer Division to the Chancery 
to order the Division (Vice-Chancellor Bacon) ; but Mr. 
be transferred ^^^^ HuDDLESTON declined to make the order. 
from that J. (7. MtttheiD for the plaintiff in the Chan- 

JjXVXSVOft to 

the Chancery ccry suit, now applied for an order to stay the 

frUlfefo^r ^^^^^^ ^^ ^^® Exchequer Division and transfer 

the Vice- it to the Chancery Division, in order that Yice- 

Sf ''* Chancellor Bacon might hear and determine 

Chancery the whole case ; otherwise, he urged, this mon- 

♦ W. K, 1876, p. 81 ; 24 W. R., 390. 
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strotts consequence would follow, that all the action, the 

, , . 1 • Ji i^r 'J. QuMfit Bent 

expense aiready incurred in the Chancery suit Di^^igion mat 
would be thrown away, although the case was ^^ ^'^' 
ripe for decision, and the action must be carried 
to the same stage and all the expense incurred 
over again ; and that, too, although from its 
nature the question was one of law entirely for 
the Judge, as it turned on the title. 

Willis y for the plaintiflF in the action — the 
defendant in the Chancery suit — resisted the 
application, on the ground that his claim, being 
one for damages, was fitter to be determined in 
an action at Common Law. 

The Lord Chief Justice. — But still the 
question will be the same as in the Chancery 
suit, and it is one with which the Judges of 
the Chancery Division are, from long expe- 
rience, specially qualified to deal ; and though 
we are presumed to be acquainted with the doc- 
trines administered in Courts of Equity, it is 
manifestly more convenient that, imtil we are 
all equally imbued with those doctrines, they 
should continue to be administered by those 
Judges who are most familiar with them. The 
whole matter is one which can just as well be 
determined in the Chancery suit as in the 
action, and all the expenses have already been 
incurred in the proceedings in the Chancery 
suit, while the Judges there are peculiarly 
qualified to deal with it. It is, therefore, quite 
proper that the action should be transferred 
to the Chancery Division. 

Order made accordingly.* 

* Timesy Monday, March 27th, 1876. See sections 31, 
34, and 36 of the Supreme Court of Judicature Act, 1873. 
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Queen Bench Division. 

(Sittings in Banco before Sir Alexander Cockburn, C. J., 

and Archibald, J.) 

March 25th, 1876. 
HARMAN V, HARMAN. 

BtcT""^' In tins case, on the 26th February, 1876, an 
Division exeoutor instituted an action in the Chancery 

^^•^^fj^.f''^ Division against his co-executor, in order to 
action in that have the testator's estate administered, and to 
pending an charge the co-executor with part of the assets, 
administration as lost by his default. On the 28th of the 
Chancery same month a creditor brought his action 
futTTeed ago^st the executors on a bill given by the 
to stay the tcstator. An order had been obtained in the 
^aetim^at the Chancery action for the appointment of a "re- 
endof a week, ceiver '* to collect and protect the assets, and 

i T the decree 

in the adminis- ^^^ plaintiff in that action was in a position to 
tration action ^^bke the usual formal decree for an administra- 

shall mean- . /» i i • i • 

while have tion 01 the assets, which IS a matter of course, 
been obtained. ^^ ^^ ^-^^^ ^ ^^^^^^^ ^^ creditors would at 

once be stayed, as otherwise the equal adminis- 
tration of the assets would be prevented, and 
one creditor might get paid in full while the 
others would only get a part. The Supreme 
Court of Judicature Act, 1873, section 24, sub- 
section 5, prevents the granting of injunctions 
by which actions at law were formerly stayed, 
leaving actions in the Common Law Divisions 
to be stayed, as may be found proper, by order 
of the Division in which they are brought. 

G. Senderson (of the Chancery Bar) ac- 
cordingly applied for an order to stay the 
creditor's action in this Division, citing a deci- 
sionof Mr. Justice Quain at chambers to the 
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efiPeot that such on order ought to bo made^ it 
haymg been the established practice iu Chan- 
cery to stay creditors' actions when the executor 
was in a position to obtain a decree for adminis- 
tration. — Oeoghegan v. Lomer (vol. I [Chamber 
Cases] p. 8.) 

Willis opposed the application, on the ground 
that the action ought not to be stayed until a 
decree for administration had actually been 
granted. 

Senderaon pointed out that the decree was 
merely formal ; that the real point was whether 
the executor was in a position to obtain it, and 
in this case there was a reason for not obtaining 
it, because the object was to charge the co- 
executor, and this would not be so easy after 
obtaining the decree for administration. 

The Lord Chief Justice — We have nothing 
to do with the co-executor. You must get the 
decree, or the creditor is entitled to go on, 
otherwise the creditor may be delayed; for 
suppose the executor does not proceed in his 
BuitP 

Henderson. — Then the creditor may be substi- 
tuted in his place and go on with the suit, and 
all the creditors in this case are made parties. 

Mr. Justice Archibald — But in the mean- 
time the creditor may be delayed. 

The Lord Chief Justice. — ^You must get 
your decree in a week ; otherwise the creditor 
must be allowed to go on with his action for 
his debt.* 

* jRwM, Monday, March 27tli, 1876. 
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Where, pend- 
ing proceed' 
inga in the 
Frobate 
Division to 
determine the 
validity of a 
will, an 
action was 
commenced in 
the Chancery 
Division for 
the appoint- 
ment of a 
Receiver over 
the testator* s 
realty, the 
M.M. trans- 
ferred the 
action in the 
Chancery 
Division to the 
Probate 
Division, to 
avoid 

multiplicity 
of suits. 



SUBSECTION (7). 

{Multiplicity of Suits shall he avoided.) 
Chancery Division. 

(Before Sir Geokqb Jessel, M.R.) 
January I9th, 1876. 

BARR l\ BARR. 

An action had been commenced in the Chan- 
cery Division for the appointment of a receiver 
of the rents and profits of a testator's real 
estate, pending proceedings in the Probate 
Division to determine the validity of the will. 

Begg, for the defendant, moved that the 
action be transferred to the Probate Division. 

Ince, Q.C. (Whitaker rwiih him), for the 
plaintiff, contended that the Chancery Division 
still retained the old jurisdiction of the Court 
of Chancery to appoint a receiver while pro- 
ceedings in the Probate Court were pending. 

The Master of the Eolls said that one 
of the evils which the Supreme Court of 
Judicature Acts were intended to meet, 
especially as shewn by s. 24, subs. (7), of the 
Supreme Court of Judicature Act 1873, was 
that of a multiplicity of proceedings ; and that 
where, in s. 25, subs. (8), of that Act the 
words "interlocutory order of the Court "were 
used, they must be understood as referring to 
an interlocutory order in a pending action. 

Order made for the transfer of the action 
from the Chancery Division to the Probate 
Division. The costs to be dealt with by the 
Probate Division.* 

* W. K, 1876, p. 44 ; 11 N. C, 17. 



REPORTS OF CASES. 77 

SECTION 25. 

{Rules of Law upon certain points.) 

SUBSECTION (6). 

{Assignment of Debts and Choses in Action.) 
Common Pleas Division. 

(Before Brett and Archibald, JJ.) 
May Ibth, 1876. 

SCHROEDER t\ THE CENTRAL BANK OF LONDON. 

The statement of claim alleged that one F. A suit in 
W. Henkel drew a cheque for £26. 17s. 6d. not*haveTeen 
upon the defendants' bank " in favour of maintained by 
bearer," and handed it to the plaintiff, who cheque against 
presented it for payment at the bank, but that ^,^^nkfor 

* *^ *^ 1111 dishonouring 

the defendants, although they had a larger it, a cheque 
amount of money standing to Henkel's credit *^*^^ yj^^^ 
in their hands, improperly refused to cash it, and not an 
and marked upon it '' refer to drawer." ^XmLt of 

It then proceeded as follows : " The plaintiffs *^ ^^^^^ ^^ 
say that the said cheque is and was an absolute case may he) 
assignment of the sum of £26. 17s. 6d. to the ff^^^^^^/f^ 

P ^ ^ balance at the 

plaintiffs as a part of the debt owing from the banker's ; and 
defendants to the said F. W. Henkel, as his ("^'^^^ 
bankers aforesaid, and that the presentation of 24 of the 

JT_ -ji iiijpji Judicature 

the said cheque to the deiendants was an ex- jict, i873, 
press notice of such assignment, and was ao- f:?^* *^^l ^^^^ 

.,« ttiat a legal 

cepted by the defendants as such notice. assignment ^ 

To this statement of claim there was ^"^Jt^^^^ubu^ 
demurrer on the ground that a banker, upon assignment 

i_ T_ 'J • J T 1 *i'j^ 1 before the 

whom a cheque is drawn, is under no liability to Jet came into 
the holder of the cheque to honour it. operation, 

J. C. Mathew {W. Williams, Q.C, with him), 
for the defendants. — The holder of a cheque 
has no cause of action against the bank which 
has improperly refused to cash it. T]iere is no 
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privity between them : Hill v. Itoyds, L. E., 
8 Eq., 290 ; Morgan v. La Riviere, L. E., 
7 H. L. Cas., 423, is a strong authority in 
favour of the defendants. Even in equity a 
cheque is not an assignment by the drawer of 
part of his balance at his banker's : Sophinson 
V. Foster, L. E. 19 Eq., 74, before the Master 
of the Eolls. The point raised by this demurrer 
was practically decided by that case. 

Wetherfieldj for the plaintiff. — That, case was 
decided before the Supreme Court of Judicature 
Acts came into force. By section 24, sub- 
section (6), of the Act of 1873, privity is no 
longer necessary between the debtor and the 
assignee of his debt to enable the assignee to 
sue. A banker and his customer stand in the 
Common Ijaw relation of debtor and creditor. 
According to Mr. Justice Byles, in Keene v. 
Beard, 8 C.B. N.S., 372, a cheque is " an 
appropriation of so much money of the 
drawer in the hands of the banker upon 
whom it is drawn ;" it is therefore " an absolute 
assignment by writing under the hand of the 
assignor." "Express notice in writing" is 
given to the debtor as soon as the cheque is 
presented at the bank ; and as soon as they 
have notice of the assignment, the payee's cause 
of action is complete. [Brett, J. — Could the 
drawer absolutely assign the same thing to two 
separate people ? He could draw two cheques 
each for the whole balance at his bank, and 
give one to A. and the other to B.] Then the 
bank could make A. and B. interplead ; that is 
specially provided for in this same section. 
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J, C. Maihetc^ in reply. — A cheque is a mere 
request to pay ; if it were an absolute assign- 
ment of the money in the bank, it would be 
payment out and out. 

Brett, J.— I think that our judgment must 
be for the defendants, and that this demurrer is 
good. It is acknowledged that, before the 
Supreme Court of Judicature Acts, no suit 
could have been maintained by the plaintiff 
upon this transaction. The only person who 
could have sued the bank was the drawer, their 
customer ; and he could not have sued on the 
cheque. ffis action would have been for 
damages for the injury done to his credit and 
mercantile reputation. The case of Hopkinson 
V. Forster shows that before the Acts the 
delivery of a cheque was no assignment even in 
equity of the money in the bank. No suit in 
equity could therefore have been maintained 
before the Acts by the plaintiff against the 
defendants. But Mr. Wetherfield has con- 
tended that section 24, subsection (6), of the 
Act of 1873, has entirely altered the law on 
this subject, and that what was formerly no 
ground for a suit in equity is now a good 
ground for an action at law. Assuming that 
the Act does purport to amend the law as well 
as the procedure, I still am unable to see how 
this subsection has made that which the 
Master of the Eolls declared to be no assign- 
ment an assignment, and, moreover, an absolute 
assignment. The bank has made a contract 
with the drawer that they will honour his 
cheques to the amount of his account. They 
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break that contract ; how can that give a right 
of action to a third person ? The cheque is but 
an order to pay and not an absolute assignment 
of anything. Moreover, there was no debt to 
be assigned ; for there is no debt between a 
banker and his customer till demand has been 
made. I am of opinion that the Master of the 
Eolls has already decided this question, and 
that there is nothing in the new Acts to alter 
the law which he laid down. 

Archibald, J., concurred. 

Judgment for the defendants.* 



SUBSECTION (8). 

{Appointment of a Receiver hy Interlocutory 

Order,) 

Chancery Division. 

(Before Vice-Chancellor Hall.) 

December Zrd. 

H. V, H. 

^<^^Tntea, .^ testator, who died in January, 1870, by his 
expartey will deviscd the residue of his property to 

before service , . x j. j. • j • j 

of the writ, trustees, upon trust to raise and appropriate 
onbehaifofa thereout a legacy of £15,000, and hold the 

widow and i i p i • i i j -i i 

orphans, Same upon trust lor his daughter and her 
whose property children. By a codicil he directed that his pro- 

was embarked . ^ 

under a will perty should be left in the hands of his executors 

^ Ihe wiUin ^^^ s®^®^ years, with power to use the moneys 

a business issuing therefrom, and deal with matters regard- 

^hich was^in ^S ^^ ^^^ ^^^ otherwise as they thought fit, 

^nger of q^^ within six months from the expiration of 

failure, and r i 

in which one such sevcu years to proceed with the execution 

* 34 L. T., 735 ; 24 W. R., 710. 
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of the provisions of his will. The defendants, ^/^*« 
the only executors who proved, in September, blended mone$ 
1870, executed articles of partnership, whereby ^-^Ij^.^ 
J. J. H., in his own right, agreed to carry on fund. 
the testator's business, and with £3,000 brought 
in by C. H. H. It was alleged that the bank- 
ruptcy of the firm was apprehended, and this 
action was brought by the infant children of 
the testator's daughter against the executors 
for the purpose of having the legacy secured and 
for a receiver of the business and of the testator's 
estate. 

Dickinson^ Q.C., and Bnjce, applied ex parte 
on behalf of the plaintiffs for the appointment 
of a receiver (named in Court), before service of 
the writ. 

Hall, V. C, made the order, the person 
appointed receiver to give the usual receiver's 
security within ten days, and the plaintiffs' 
undertaking to accept any notice of motion to 
discharge the order; this undertaking to be 
notified to the defendants when the writ was 
served.* 



Chancery Division. 

(Before Sir George Jesbel, M.Tl.) 
January lUA, 1876. 
SARGANT V. READ. 

The action was brought on the 1st of January, -4 Receiver 
1876, to take the accounts of a dissolved partner* ^tthe^iMtum 

♦ L. R., 1 Ch. Div. 276 ; 24 W. R. 317. 

6 
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I 

of the ship, and for the appointment of the plaintiff, 

^S5J>*r- ^- ^* Sargant, as receiver. 
metu^ oHhotiffA On the 7th of January, 1876, the plaintiffs 
haJtairea^ gave notice of motion, accordingly. On the 
gwen notice of 8th of January the defendant gave notice of 

appointmmt motion for the same day, for the appointment of 
ofaBeceiver. a receiver. 

Chittyy Q.C.y and Crosslet/, for the defendant, 
moved for a receiver pursuant to the notice of 
motion given on the 8th instant. They submitted 
that a motion by a defendant for a receiver, 
though formerly irregular (Robinson v. Hadleyy 
11 Beav., 614), was now sanctioned by Order 
LII., Rule 4. 

Cookson, Q,C., and Rawlins, for the plaintiff, 
opposed, and asked for the appointment of the 
plaintiff, W. J. Sargant, as receiver. 

The Master of the Eolls thought the 
Rule was intended to enable the Court to appoint 
a receiver at the instance of the defendant in a 
proper case, without obliging him to take the 
preliminary step of issuing a writ in a cross 
action. He should make one order on both 
motions, and give the carriage of it to the 
plaintiffs, as being those who instituted the 
first proceedings. As a general rule, he would 
not appoint one of the parties a receiver. But 
as this was a business [that of colonial and 
metal broker] of a personal nature, and the 
plaintiff, W. J. Sargant, was largely interested 
in its success, he would appoint him receiver.* 

* L. E., 1 Ch. Div., 600 ; 45 L. J. (Ch.), 206; 11 N. C. 6. 
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Probate, Divorce, and Admiralty Division. 

(Before Sir J. Hannen, J., President.) 
March 1th, 1876. 

BRAND V, MiTsoN {otherwise brand). 

Alfred Brand, farmer, of Great Finborough, -^^ injunction 
SufiFolk, died intestate on the 6th of January, ex parte, * 
1876. The defendant, who claimed to be the Moreslrvke 

, , ofwrtty to 

lawful widow of the deceased, was in possession restrain the 
of his personal estate, and it was alleged by the dLling^wItT^ 
plaintiff that she had converted into money a ^^^ 5«^«^^ of 
large portion of it. The plaintiff was the father ^koae widow 
of the deceased, and denied that the defendant f^^ claimed to 

be, and of 

had ever been married to him; On the 19th of whose personal 
January, 1876, he entered a caveat, A warning fJ^^J^ ^^^ 
was entered by the defendant on the 25th, and herself, her 

r% c%i 1 o i-v ii claim being 

on the olst ot the same month an appearance denied bv the 
was entered by the plaintiff. The plaintiff then intestates 
issued a writ of summons, but it had not' yet 
been served. 

Bayford^ for the plaintiff, moved ex parte for 
the appointment of an administrator pendente lite, 
or, as there might be some difficulty in serving the 
writ, for an injunction to restrain the defendant 
from disposing of or removing any part of the 
estate. The Supreme Court of Judicature Act, 
1873, s. 25, subsection (8), was applicable to this 
case. 

Hannen, J. — I shall issue an injunction in 
the form asked for, until .further order of the 
Court. That is the proper course to be pursued 
in the absence of the defendant. The defendant 
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will have the opportunity of coming to the 
Court to move to dissolve it.* 



Court of Appeal. 

(Before James, Mellish, and Bagqallay, L. J J.) 

March 16<A, 1876. 

TAYLOR V. ECKERSLEY. 

On anex parte On the 13th ofMaxch, 1876, the plaintiff issued 
hy plaintiffs his writ, endorsed with a claim for the specific 
before defend- performance of a verbal asreement by the 

ant s appear" ^ i i • •«» tlmi p 

aneeyforthe defendant to execute to the plaintiff a bill oi 
o/TS!r ^1® ^f ^ furniture to secure the plaintiff 
in an action against liability upon a promissory note for 
i«r/ormflJ^/ ^850, in which he had joined with the defend- 
a verbal ant to enable him to raise money. The plain- 

defendant ti tiff alleged that he had signed the promissory 
If^o/h^ note on the faith of the defendant's promise to 
furniture, execute the bill of sale which he now refused 
imminent to execute. The defendant had not appeared, 
danger of the and no statement of claim had been delivered. 
bankruptcy. The plaintiff moved ex parte for an injimction 
the usual ^^ restrain the defendant from parting with the 

order was , . . 

fnade by fomiture, and for the appointment of a receiver; 

f^'reference ^^'^ ^ support of his motion made an affidavit 
to chambers of his belief that the defendant would sell or 
Receiver The dispose of the property unless restrained from 

to the order Bacon, V.C, granted the injunction, and 
ment^^the ^^^^ ^ reference to chambers in the usual 
plaintiff Way to appoint a receiver, refusing the plain- 

* 45 L. J. (P. D. & A.), 41 ; 84 L. T., 864 ; 24 W. B., 
624. 
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« 

tiflPs application that he might himself be im- to act as 

,. . , • 1 1 • interim 

mediately appomted receiver. Eeeeiver with 

RuBBell Roberta now asked for an immediate V*^ »jcurity, 

« . , . for fourteen 

appomtment of a receiver to take possession days, or until 
at once of the property and protect it, which ^^^^^^^^ 
a receiver, appointed imder the Vice-Chancellor's appointed 
order, could not do, till he had completed his ^^^.^Aan- 
sectirity. Edwards v. EdwardSy L. Eep., 1 Ch. ceiior's order. 
D. W., 454; on appeal, L. E., 2 Ch. D., 291. 
Unless this application were granted, the 
object of the action might be wholly defeated. 
A letter from the plaintiff's country solicitors 
which was not in evidence, showed that there 
was danger of the plaintiff becoming bankrupt. 
He referred to the Supreme Court of Judicature 
Act, 1873, s. 25, subsection (8) ; and to the 
Eules of the Supreme Court, Order LII., Eule 4. 

The Court added to the Vice-Chancellor's 
order a direction appointing the plaintiff to act 
as interim receiver, without security, for fourteen 
days, or imtil a receiver should be appointed 
under the Vice-Chancellor's order ; the plain- 
tiff, through his Counsel, undertaking not to 
deal with the furniture except under the direc- 
tion of the Court, and to abide by any order 
which the Court might make as to damages, or 
otherwise.* 



♦ L. E., 2 Ch. Div., 302 ; 45 L. J. (Ch.), 527 ; 34 L. T., 
637; W. N., 1876, p. 115 ; 11 N. 0., 70. 
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SECTION 31. 

{Divisions of the Sigh Court of Justice.) 

High Court of Justice. — Queen's Bench 

Division. 

(Sittings in Banco, before the Lord Chief Justice, and 

QuAiK", and Archibald, JJ.) 

March 22nd, 1876. 

PACEY AND WIFE V. THE LONDON TRAMWAY 

COMPANY. 

The Divisions The plaintiffs in tins case — ^husband and wife 
al^t^Justice —sued for an injury to the wife caused by an 
«r^«o/arjo 3^ accident on the tramway, and they brought 
distinct and their action in the Exchequer Division. They 
»eparate, that ^^^ applied at chambers to Mr. Baron Pollock 

the Judges sit' ^^ 

ting in one for an otder to inspect a report of their surgeon, 
bouSlnZn "^^^ ^^^ seen the injured party. But on this 
action in any point there has been, unfortunately, a serious 

other Division, ,./« !»•• ij n_^ n ix. j. 

to follow the clinerence oi opinion between Courts, and that 
decisions of the difference stm subsists between the Judges of 
Division, even the different Divisions. Two of them — the 
although Queen's Bench and the Common Pleas — are in 

against f/ietr 

fiwn opinion, favour of allowing such an inspection, but the 
Exchequer have been against it. The learned 
Baron refused the order for inspection. From 
that decision the plaintiffs now appealed. 

Clai/, on their behalf, brought the authorities 
fully before the Bench, and claimed that the 
latest authorities were in his favour, and 
especially the decisions of the Judges of this 
Division and of the Judges now constituting 
the Court. 

Suflrphrei/s, for the defendants, relied on the 
view of the Exchequer Judges. 
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The Lord Chief Justice said that as this 
was an Exchequer cause, they were bound to 
follow the decision of the Judges of the Ex- 
chequer Division. 

Clay urged that all the Divisions now con- 
stituted one High Court, and were not separate 
Courts. 

The Lord Chief Justice. — Practically they 
are separate Courts. Suppose while the Judges 
are on Circuit a Divisional Court is constituted in 
banCy and an Exchequer case is brought before 
it, and it so happens that no Exchequer Judge 
is present, still the Court, though constituted 
without an Exchequer Judge, is a Division for 
taking Exchequer cases, and is for that purpose 
to be considered as the Exchequer Division. 

Clay cited an observation of Mr. Justice 
Blackburn in a recent case on the subject, 
that now the Chancery authorities must be 
considered by the Judges of the Common Law 
Divisions, on the ground that all the Divisions 
constitute one Court, and he urged that this 
being so, the latest decisions of any Division of 
the Court must be considered as binding, and 
that these were in favour of the application. 
He especially relied on a recent decision of the 
Master of the RoUs. 

The Lord Chief Justice. — ^As the decision 
of the Exchequer was not binding on the Master 
of the Rolls, so neither is the decision of the 
Master of the Eolls binding on us. 

Clay urged that the Master of the EoUs had 
distinctly extended the rule as laid down by 
the Exchequer, and even the view taken by 
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this Division in favour of inspection, and had 
allowed inspection of a report or account of the 
transaction made to the other party by his 
agent abroad. 

The Lord Chief Justice. — If that case had 
been before me, I should not have so decided. 
Tour proper course is to go to the Court of 
Appeal. 

Clay observed that perhaps his clients could 
hardly afford to encounter the expense of an 
appeal. 

The Lord Chief Justice said that the Court 
could not consider that, and he added that, as 
for the reasons he had mentioned it was im- 
portant to know to what Division any cause 
belonged, it was desirable that it should be 
stated in the list of causes to which Division 
actions respectively belonged.'* 



SECTION 34. 

{Assignment of certain business to particular 
Divisions of the High Court,) 

See under sections 31, 36, & 39 of the 
Supreme Court of Judicature Act, 1873. 



SECTION 36. 

(Poicer of Transfer,) 

Queen's Bench Division. 

(Sittings in Banco, before the Lord Chief Justice and 

Archibald, J.) 

NELSON AND ANOTHER V, THE SINGAPORE 
STEAMSHIP COMPANY. 

An action in This was a cuiious case, which raised a ques- 

♦ Timesj Thursday, March.23rd, 1876. 
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tion of some interest as to the operation of the the Exchequer 
Supreme Court of Judicature Acts, with refer- ■^**'*«*^^» 
ence to the transfer of causes from one Division /owwrf^rfow 
to another. It was a claim of £4,000 as due S^'o jrL 
from the company to the plaintiffi under an an action of 
agreement alleged to have been made with the ^^emu-ana^^^^ 
master of one of the plaintiffs' ships by the f^^^^^, ^^ ^^ 
master of one of the company's ships for the Division by a 
conveyance of passengers from a place on the*^^^*^^^ ^^^ 
E.ed Sea to Jeddah, in Arabia. This unusual Court refused 

1 • J J j.i_ • J. r\ to re-transfer 

claim was made under these circumstances. On ^^ ^^ ^J^^ ^^, 
the 30th of September, 1875, the " Medina,'^ chequer 

p .1 5 , T •! Division, 

one 01 the company s steamers, while on a 
voyage from Singapore to Jeddah with a 
general cargo, and having on board 550 pas- 
sengers (Mahomedan pilgrims) who had em- 
barked at Penang for Jeddah, was wrecked on 
a small sharp rock in the Eed Sea, and the 
pilgrims were landed by the " Medina's " 
boats on the rock, which is about 30 miles from 
the mainland and about 240 miles from Aden, and 
from two to three days' voyage from Jeddah. 
The " Medina's " boats were so knocked about 
in landing the pilgrims on the rock as to be 
useless, and the lives of the pilgrims, for whom 
there was scarcely standing room on the rock, 
were exposed to danger. On the 1st of October 
the master of the " Medina " observed a steamer, 
which turned out to be the " Timor," boimd on 
a voyage from Kurrachee to Liverpool, and 
made signals of distress, which were observed 
by the " Timor," and she altered her course and 
bore down to the rock. "When she approached 
the rock the master of the " Medina " went on 
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board of her and told her master the position 
of the pilgrims, and asked him to render assist- 
ance. Thereupon negotiations commenced 
between the master of the " Timor " and the 
master of the " Medina." The master of the 
" Timor " refused to take the pilgrims from the 
rook to Jeddahfor less than £4,000,andthemaster 
of the " Medina " offered £1,500, and subse- 
quently £2,000 to the master of the " Timor " 
for his services. It was alleged by the plaintiffs 
that there was then an agreement entered 
into between their captain and the company's 
that they should receive £4,000 for the car- 
riage of the pilgrims. On the part of the de- 
fendants it was alleged that, their offers being 
refused, they proposed to refer the amount to 
arbitration, and that this proposal was 
rejected, and that then the defendants were 
forced to acquiesce in the demands, and to sign 
the agreement relied on by the plaintiffs. The 
" Medina " was totally lost, and the action was 
brought in the Exchequer Division to recover 
the £4,000. The defendants alleged that the sum 
of £4,000 was not a reasonable amount for the 
services to be rendered by the " Timor," but was 
an exorbitantly excessive amount for such 
services ; that the master of the " Timor," in 
procuring the master of the " Medina " to sign 
the agreement, took undue advantage of the 
position in which the master of the " Medina " 
and the pilgrims were placed ; that the master 
of the " Medina " had no authority to enter into 
the agreement on behalf of the defendants ; and 
that it was extorted and improperly obtained 
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from the master of the " Medina," and was 
wholly imjust and inequitable ; but that the 
defendants were ready and willing to pay to 
the plaintiffs a reasonable sum for their services. 
Before any statement of defence had been 
delivered Mr. Justice Quain had made an order 
to remove the case from the Exchequer to the 
Admiralty Division. This was an application 
on the part of the plaintiffs to bring the case 
back into the Exchequer Division. 

Wat kin Williams, Q.C. {Ghrantham with him), 
appeared for the plaintiff in support of that 
application ; L. P, Russell, for the defendants, 
appeared against it. 

The argument of Williams, Q.(7., in support 
of the application to bring the case into the Ex- 
chequer Division was, in substance, that it was a 
case eminently fit to be tried by a jury, especially 
as the defence set up was that the sum claimed 
was exorbitant and excessive, and that the con- 
tract was obtained by takingan undue advantage 
of the position of the pilgrims. 

The Lord Chief Justice observed that cases 
of salvage belonged properly to the Admiralty, 
and the policy of the Supreme Court of Judi- 
cature Acts seemed to be to retain to the Judges 
of each Court the jurisdiction over classes of 
cases with which they had been peculiarly con- 
versant. Moreover, there was an express 
provision that the Admiralty Division should 
still have the jurisdiction in cases in which the 
Court of Admiralty had before had exclusive 
jurisdiction. 

Williams. Q. C, urged that but for a statute in 
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our own times the Court of Admiralty would 
not have had jurisdiction in case of contract. 

The Lord Chief Justice.— But supposing 
the contract to be got rid of on any groimd, 
then it would become only a question of salvage, 
such as would have belonged to the Admiralty 
Court. 

Williams, Q,C., urged that there was no real 
ground set up to get rid of the contract. Mere 
exorbitancy would not be enough without 
fraud or duress ; but as to this 

The Lord Chief Justice observed that a 
man would naturally be obKged to promise any- 
thing demanded of him in order to save the lives 
of 500 human beings stranded on a barren rock. 

Williams, Q. C, admitted thatif the defendants' 
master was actually forced by physical necessity 
to enter into the contract, then the contract would 
not be binding, as there would be no real assent. 

The Lord Chief Justice. — If the amount 
claimed was unreasonable. 

Williams, Q.C, — Then on the question of what 
would be unreasonable, surely a special jury of 
merchants would be the best possible tribunal. 

Mr. Justice Archibald pointed out that in 
the Admiralty Division two Masters of the 
Trinity House would sit as nautical assessors, 
and in all probability they would know all 
about the navigation of the Red Sea. 

After some further discussion. 

The Lord Chief Justice said — ^We are 
strongly of opinion that the Admiralty Division, 
with the assistance of its nautical assessors — 
two Masters of the Trinity House, of consider- 
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able knowledge and experience — ^wiU be best 
fitted to deal with such a case. No doubt a 
special jury would deal with it very well if it 
were not that, if the contract is got rid of, it 
will become a question of salvage, which has 
always been peculiarly for the Admiralty, as it 
depends on the value of the services rendered 
at sea, turning on all the circumstances of the 
case, which nautical men can best judge of. It 
seems to have beenintended that such casesshould 
still lie within the jurisdiction of the Admiralty 
Division, and we should certainly not transfer a 
case from a Court which formerly had exclu- 
sive jurisdiction in such cases, and we should 
rather be disposed to remove a case into such a 
Court, or Division of the Court. We think, 
therefore, that the order to remove this case into 
the Admiralty Division was right, and that it 
should remain in such Division. 

Mr. Justice Archibald concurred. 

The application, therefore, to set aside the 
order, was dismissed.* 



Queen's Bench Division. 

(Before the Lord Chief Justice and Mr. Baron Pollock.) 

April lOth, 1876. 
DOBRING V. LABOUCHERE. 

This was an application to transfer to the WTiere an ad-. 
Chancery Division an action in this Division ^i^^*^n 
involving a part of the subject matter of a suit commenced in 

♦ Times^ Tuesday, March 28th, 1876. 
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the Chancery already commenced and now pending in the 
action in the Chancery Division. AgentlemannamedDoering 
Quemy Bench ^ed, leaving his widow provided for by will. 
widow of the JbLis property, consistmg cmeny in shares, was 
testatoragainsti^f^ to her for life, and after her death to a 

a trustee of the ^ ^ ' 

will, to recover female child, which necessarily involved a trust 
'^e'Sldto ^ ^^^ *^ protect the interest of the child and 
form part of preserve the property for her. The widow had 

the testator's • j i.i. u j. j > <» 

property, was acquired Other snares, as was suggested, out of 
transferred to trust f unds which the trustees had allowed her 
Division. to deal with. The child had instituted an 
action in the Chancery Division against the 
widow and the trustees for the purpose of ad- 
ministering the trusts of the wiU, and in this 
suit it was suggested that there had been some 
misappropriation of trust funds by the widow 
' with the consent of the trustee. Most of the 
shares were in the hands of one of the trustees, 
and the widow and the trustee in their statement 
of defence in the Chancery suit fully entered 
into the matter of the shares. The widow, 
however, after the statement of defence had 
been delivered, began an action in this Division 
against the trustee to recover the shares. Mr. 
Baron Pollock had made an order at chambers 
to transfer the action in this Division to the 
Chancery Division, on the ground that the 
action was quite unnecessary, as the Chancery 
Division could well dispose of the whole matter. 
The widow, the plaintiff in the action, applied 
on the 3rd inst. to set aside the order and 
allow the action to proceed, on the groimd that 
it was quite distinct from the Chancery suit, at 
all events as to some of the shares, as they had. 
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it was alleged, been pTirehased by the widow out 
of her own funds, and were quite distinct from 
the trust property under the will ; but she only 
at first made a general aflSdavit that the shares 
were not aiBfected by any trust. The Lord 
Chief Justice was by no means satisfied with 
the lady's affidavit, and directed the matter to 
stand over, with leave to her to file fresh 
affidavits.* Long affidavits were accordingly 
filed on both sides, the widow stating that she 
had purchased some of the shares out of her 
own funds, but not stating how she had acquired 
those fiinds ; and on the other side it was in- 
sisted that some of the shares were the very 
shares which had belonged to the testator, and 
were, beyond all doubt, bound by the trust ; 
and as to the others it was suggested that they 
had been purchased out of trust funds, and 
were liable for misappropriation of trust funds. 
The case now again came before the Court, and 
it was argued at some length. 

Willis, on the part of the widow, the plaintiff 
in the action in this Division, urged that her 
action to recover the shares ought to be allowed 
to proceed, as it was separate from the trusts. 

Channell, on behalf of the trustee, the de- 
fendant in the action in this Division, contended 
that this was itself a question in the Chancery 
suit, and that the Judge's order to transfer the 
action into the Chancery Division was right, 
because two suits were unnecessary. 
In the course of the discussion. 
The Lord Chief Justice asked, why the 

* See the case reported, Times, Tuesday, April 4tli, 1876. 
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Chancery Division shouldnotdeterminethisques- 
tion as well as any other which might arise ? 

Mr. Baron Pollock also observed that the 
question might have been decided before this 
on an application by the lady to have the shares 
delivered to her. 

The Lord Chief Justice added that it 
would involve additional expense — which was 
imnecessary — to allow this action to proceed. 

After full discussion, 

The Lord Chief Justice said — The whole 
matter may well be disposed of in the Chancery 
suit, where the main subject of Ktigation is 
pending. The order to transfer the action to 
• the Chancery Division was therefore right, and 
need only be varied so far as to allow to the lady 
any of the costs of the action which may have 
been thrown away by reason of the transfer, 
because she had a right to bring the action in 
this Division, although it would be more con- 
veniently decided in the Chancery Division ; 
but the present application must be discharged, 
with costs, as against the order of a Judge, 
according to the ordinary rule.* 



Queen's Bench Division. 

(Sittings in Banco before Bsamwell, B., Bsett, and 

QUAIN, JJ.) 

April I2th, 1876. 
HANNEN V, HANNBN. 

Where an ad^ This was an application in a matter already 
•Hit had been in the Chancery Division, to transfer a second 

♦ Time^ Tuesday, AprU Ilth, 1876. 
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action on the same matter to that Division. An commenced m 
administration suit had been instituted in the ^ijf f^'^'^^'y 
Chancery Division by one executor against an- action in the 
other, and also against one of the creditors, a creditor J the 
legatee under the will of the deceased debtor, testator on « 
The executx)r who sued in Chancery alleged ^o^^'^/'^^ 
some loss of assets by the default of his co-exe- ff^tatora^aina 
cutor, and also claimed to retain assets to satisfy was trant- 
a debt due to himself from the testator. J^^cZtlry^ 
receiver had been appointed to take care of the Divhioiu 
assets, the result of which was that the execu- 
tors could not pay the creditors and th&t an 
execution could not be levied. The creditor, 
who was a party to the administration suit and 
held a note of the deceased, instituted an action 
on the note against the executors, and mean- 
while obtained time to answer the statement of 
claim in the Chancery Division, so as to prevent 
the decree for administration from being 
obtained. The executor who instituted the 
Chancery suit thereupon applied to this Court 
to stay the action^ but the application was 
opposed, on the ground that there had been no 
decree in the administration suit, and the Court 
on that ground declined to stay the action, but 
allowed the plaintiff in Chancery a week's time 
to get the decree. 

Henderson (of the Chancery Bar) now, on the 
part of the executor, who instituted the adminis- 
tration suit, applied under the Supreme Court 
of Judicature Acts for an order to transfer the 
action. [Mr. Baron B ram well said his difficulty 
was this, that the plaintiflp in the Chancery suit 
might not be able to obtain his decree. The 

7 
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then creditor, who was a party to the adminis- 
tration suit, might himself obtain the decree and 
get the assets administered. But the creditor 
may prefer a Common Law judgment to a right 
to administration in Equity.] The judgment 
would be useless as the assets were locked up 
in the Chancery suit, and no execution could 
be levied. The action was, therefore, utterly 
useless. 

Willis, for the creditor (the plaintiflF in the 
action), argued against the transfer. 

The Court acceded to the application. 

Mr. Baron Bramwell said, — I think the 
order should be made to transfer this action 
to the Chancery Division, and I think the very 
fact that the plaintiff in Equity, for a technical 
reason, has not yet been able to obtain the 
formal decree for administration rather affords 
an argument in favour of the application. It 
is quite certain that no question can arise in 
the case in this Division which cannot also be 
raised and decided in the Chancery suit. And 
is it to be contended that every creditor may. 
bring his action, and incur, and cause to be 
incurred, a quantity of costs finiitlessly and 
uselessly P For there can be no doubt that at 
some time in the course, of the Equity suit, the 
action here will be stayed, and the only effect 
of the creditor going on hero will be that costs 
will be thrown away. Under these circum- 
stances it does seem that we ought to avail 
ourselves of the power which we have under the 
Supreme Court of Judicature Acts, to send the 
matter into the Division where the general 
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question between the creditors and the exe- 
cutors may be settled. We ought to send it 
to that Division which, having the control 
as well over the equitable administration as 
over the particular action, can settle the whole. 
And, therefore, we must accede to the applica- 
tion. 

Mr. Justice Brett said, — I am of the same 
opinion. Ithinkthat the meaningof the Supreme 
Court of Judicature Acts is that there shall not 
be concurrent suits in different Divisions on the 
same subject of dispute. And I think that the 
reason applies where the dispute in one Division 
is only a part of the subject of dispute in the 
other. Here there is in the Chancery Division 
a suit for the administration of an estate, and 
in the suit several questions may arise, and, 
among others, it is suggested that one of the 
executors has wasted assets ; and if he has, he 
will have to make good the moneys wasted, 
and when that is settled, there will be an ad- 
ministration of the assets among the creditors. 
There may be many disputes as to these claims, 
and, among others, as to the creditor suing in 
this action, and who is claiming to be a creditor. 
TTifl claim may or may not be disputed. If it 
is disputed, it can be determined there as it 
oould be decided here ; and that being so, there 
are concurrent suits on the same subject ; and, 
inasmuch as the Chancery suit is the longer and 
the more comprehensive, it seems to me to be 
the meaning of the Supreme Court of Judicature 
Acts that we should not allow a lesser suit 
practically to determine part of the subject 
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matter of a more comprehensive STiit to go on 
here, when, if it does go on here, it must after- 
wards go there to be finally determined. There- 
fore, it seems to me that the very meaning of 
the Supreme Court of Judicature Acts is, that 
if part of the matter is made the subject of a 
suit here, it ought to be transferred to that 
Division in which there is a suit comprising the 
whole. It has been argued that the Court of 
Chancery would not have stayed the action at 
this stage, but it does not appear to me that the 
power of transfer is limited to cases where the 
suit to be transferred could have been stayed. 
It sems to me that under the Supreme Court 
of Judicature Acts th^e is another and an 
additional power to transfer suits, and that in 
this case for these reasons we ought to exercise 
the power. 

Mr. Justice Quain- — I am of the same 
opinion. The only objection made to the order 
for transfer has been satisfactorily answered by 
my Brother Brett. The Court of Chancery 
used to stay actions on a decree for administra- 
tion being obtained, because it was deemed that 
the decree was for the benefit of the particular 
creditor in common with all the other creditors. 
The question is, whether, when for some reason 
a decree has not been obtained, the party has 
not an additional remedy by means of a transfer 
of the action to the Chancery Division where 
the administration suit is pending ; and it seems 
to me that it is so, because in the Chancery 
suit the same investigation may be made as in 
the Oommon Law action, whereas the latter 
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action is confined to the claim of the particular 
creditor. So soon as we can see that the 
litigation in Chancery will cover and include 
the litigation in the Conunon Law action, the 
spirit of the Supreme Court of Judicature Acts 
requires that we should exercise our power to 
transfer the action to the Chancery Division, in 
order that the whole matter may be deter- 
mined. 

Order to transfer the action ; the costs of the 
application to be costs in the cause.* 



Queen's Bench Division. 

(Before Sm A. Cockburn, C.J., and Quain, J., and 

Pollock, B.) 

April nth, 1876. 
COODE t\ HARRISON. 

This was an application to transfer an action Where a, b. 
commenced in the Exchequer Division to the ^chln^r^' 
Chancery Division. In December, 1875, an *«*^ agaimt 
action was commenced in the Chancery Division aside a contract 
by Harrison affainst Pearce, to set aside, on the-^^'* ^.^ »«/<? o/ 

TPPT n -i IP a mine, on the 

groimd of fraud, a contract for the sale of a ground of 
mine, for which £5,000 was to be paid— £1,000 %^'f^^^^ 
in cash, and £4,000 in bills — ^which had been ^- J^-» ^- -^.'* 
given. In January, 1876, the statement of brought an 
claim was filed in that action, and in February ^^*^ agaimc 
the statement of defence. In January, Messrs. Queen's Bench 
Coode, who are bankers and soUcitors, and who ffl^BiUs'^ 
were the solicitors of Pearce in the Chancery Exchange 



Times, Thursday, April 13th, 1876. 
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ichichA. S, suit, commenced an action against Harrison in 
C. D. in part the Exchequer Division on one of the bills given 
payment of the j^y j^jjj^ ^q Pearce. An application was made 

contract price J *' ^* 

the Queen's to a Judge at chambers early in March to 
r^tdu^^ transfer the action to the Chancery Division, 
the actum in but the learned Judge, Mr. Baron Pollock, de- 
to he tram- dined to make the order, and from this decision 
^rh^^ ^^ *^ Harrison, the plaintiff in Chancery, now desired 
J)ivi8ion,KF. to appeal. In the meantime, he having, by 

^vin'made ^^^"-^^ ^f *^® action, found that the Messrs. 
an affidavit Coode were the holders of the bill, he made 
\he Bin from them parties to the Chancery suit, alleging that 
C. B.y their they had taken the bill from their client, Pearce, 
fraud, four with notice of the fraud. They, on the other 
mmthe before ^^^^ jj^^de an affidavit that they took it in 

the Chancery •' 

suit, Jiily> 1875, %.e,j four months before the suit, 

and without any notice of the fraud. 

Humphrey (pi the Chancery Bar) appeared 
for the plaintiff in the Chancery action, the 
defendant in the action in the Exchequer Divi- 
sion, in support of an application to transfer 
the action in the Exchequer Division to the 
Chancery Division, and urged that it was en- 
tirely contrary to the policy of the Supreme 
Court of Judicaturb Acts to allow different 
actions for the same cause. The question was 
as to the bills ; and here the plaintiffs in the 
action in the Exchequer Division were made 
parties to the Chancery action. [The Lord 
Chief Justice. — But, why should they be made 
parties to the Chancery action ?] If it could 
be shown that they had notice of the fraud, the 
plaintiff in the Chancery action would be en- 
titled to have the bill delivered up. It was 
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impoMiHo to make the Messrs. Coode parties 
to the Chancery action before it was known 
that they held the bill, and then they were 
made parties. There were three other bills 
outstanding, the holders of each of which could 
be equally made parties to the Chancery action, 
but each of whom might bring separate actions, 
so that there might be four different actions 
besides the Chancery action, all arising out of 
the same transaction. Surely this would hardly 
be carrying out the policy of subsection (7) of 
section 26 of the Supreme Court of Judicature 
Act, 1873, the object of which was to prevent 
multiplicity of suits. [The Lord Chief Justice 
observed that there was an affidavit that the 
plaintiffs in the Exchequer action took the bill 
before the Chancery action and without notice 
of the fraud.] This was the very question to 
be determined in the Chancery action, and it 
could not be tried on affidavits. It must be 
assumed that each Division of the Court was 
competent to administer its jurisdiction, and 
here the Supreme Court of Judicature Acts gave 
the plaintiff his option as to the Division in 
which he would bring his action, and the 
plaintiff in the Exchequer action was made a 
party to the Chancery action. [The Lord 
Chief Justice said the power in one Division 
to transfer causes to another was discretionary, 
and the discretion could not be exercised except 
upon a knowledge of the nature of the case to 
be derived by affidavits, and what answer was 
there to the affidavit of the plaintiffs in the Ex- 
chequer action that they took the bill without 
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notice?] The answer must depend on the exami- 
nation of the parties in the Chancery action, and, 
as it stood, there was the suspicious circumstance 
tl\p,t the plaintiffs were the solicitors of Peaxce. 
But the case could not be tried on afl&davit. If 
this course could prevail then a party sued in 
Equity could easily divert the jurisdiction by 
indorsing the bills in controversy. Before the 
Supreme Court of Judicature Act cases of this 
kind were peculiarly within the jurisdiction of 
Equity, and Courts of Equity would stay by 
injunction actions on the bills which were the 
subjects of the suits in Equity, and it was never 
intended, surely, to multiply suits unnecessarily 
in such cases. 

Lumley Smithy on behalf of the plaintiff in 
the action in the Exchequer Division, opposed 
the application. The Court of Chancery would 
probably think the case fit for a jury, and three 
of the Chancery Judges had lately decided that 
they could not try cases with juries under the 
Supreme Court of Judicature Acts, and that such 
cases must, therefore, be sent to the Common Law 
Divisions to be tried. [The Lord Chief Justice. 
— Probably the Chancery Judges will reconsider 
their determination when they find that the 
Judges of the Common Law Divisions will not 
try such cases. They may, if they please, trans- 
fer cases entirely to the Common Law Divisions, 
but they cannot send them there merely for the 
purpose of trial. They must try their own 
cases.] The case might be tried in Chancery 
by a Vice-Chancellor without a jury ; and why 
should not the action be tried in the Common 
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Law Division where it was commenced ? [The 
Lord Chief Justice. — Because in the Common 
Law Division the whole matter cannot be dis- 
posed of, whereas in the Chancery Division it 
can. The Common Law Division can only 
dispose of the action on the bill ; the Chancery 
Division can deal with the whole.] The plain- 
tiffe in the action in the Exchequer Division 
took the bill before the Chancery action, and 
without notice, and therefore their claim on 
the bill was quite distinct from the suit in 
Equity. 

The Lord Chief Justice said the power to 
transfer an action was discretionary, to be ex- 
ercised on all the facts, to be ascertained by 
affidavits, and with a view to convenience and 
expediency. Here the positive affidavit of the 
plaintiffs in the action on the bill was not con- 
tradicted or disproved, and their case was a 
clear case at Common Law, which could be 
tried in the action ; and there was, therefore, 
no sufficient reason for transferring it to the 
Chancery Division. 

Mr. Justice Quain concurred, saying that 
on the merits of the case it appeared quite fit 
to be tried at Common Law. 

Mr. Baron Pollock concurred. 

Application dismissed, with costs.* 

* Thnes, Wednesday, April 12th, 1876. 
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Midland Circuit, Warwick. 
Civil Court. 

(Before Mr. Justice Field, without a Jury. ) . 
Augmt Zrd, 1876. 

9. HADDON. 



Where an This was an action for money due. 

%ou^ht ^ ^' CLaiorence and Stanes Chamberlayne were 

agaimt the for the plaintiff; Mellor, Q.C., and Dugdale. for 

surviving part' , p j , 

ner and the tne cLeienaants. 

executor of a rpj^g plaintiff was the public officer of the 

deeeaeed part' .-..,.—.. 

ner of a firm Leicestershire Banting Company, and the 
md the sur- defendants the surviving partner of a firm of 
viving partner "builders, and the executor of the deceased 

had absconded, . rn-i .. . rj-i j j 

the Judge at partner. The survivmg partner had absconaed. 

2fisi FHus ]^. Justice Field ruled that the action as 

action to the against the executor of the deceased partner was, 

Chancery ^ substance, an action for administration, which 

Jjtvtstonj as , , , , . 

being, in sub- ought to be tried in the Chancery Division. 

mZutrluon' ^is Lordship considered that, having power to 

suit. do complete justice in every cause, he ought to 

give every assistance to the suitors, both as to 

amending their pleadings and ordering proper 

transfers. 

The following order was made : — " The 
plaintiff to be at liberty to amend his statement 
of claim as he might be advised, so as to make 
a claim on behalf of himself and all other 
creditors, and to amend the prayer for relief 
accordingly. The action to be transferred to 
the Master of the Eolls, subject to the approval 
of the President of the Division. The costs 
of the action up to the present time, and those 
to be occasioned by amendment, to be in the 
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discretion of the Master of the Rolls, if he 
pleases to exercise it ; if not, to be disposed of 
by Mr. Justice Field, or some other Judge of 
the Queen's Bench Division.* 



SECTION 39. 

{Powers of a Jvdge at Chambers preserved.) 
Exchequer Division. 

(Before Kelly, C.B. Amphlett, B., and Huddlkston, B.) 

February 29^, 1876. 

HILLMAN AND ANOTHER V, MATfHEW. 

Writ issued in the Exchequer Division. Any Judye of 

The statement of claim alleged that the ^^^^^*^^^**^ 
action was brought to recover possession of mon Fleas, or 
land and buildings in Norfolk ; and that the It'S/ 
defendant had. improperly, and against th^ the Hiyk Court 
plaintiflfs' will, obtained possession. The state- lutifig ^at' 
ment of defence alleged that the plaintiffs had ch<^^ber^r^^^^ 

° ^ *■ power (With 

agreed in writing under their hand to grant a the consent of 
lease to the defendant, and that he had entered ^f^^^jf/^'"''" 
imder that agreement ; and, by way of counter- transfer an 

d. 1 • J J "I ii X • o ^^ action froM 

ami, clajmed to nave the agreement specmcally ^j^^ Queen's 

performed, and for this purpose to have the -^^w<^*» ^<'«'- 

action transferred to the Chancery Division. Exchequer 

Upon a summons at chambers Lindley, J., ;^*«'»«j'** ^^ 

-t ' . 1 1 • 1^'*^ Chancery 

after hearing the parties, made an order, with Division, aU 
the consent of the Lord ChanceUor as President l^ff i^l!f , 

not a Judye oj 

of the Chancery Division, to transfer the action the Divisim 
from the Exchequer Division to the Chancery f^'^^wi^t* 

Division (Master of the Eolls). transferred. 

The correspondence relating to the proposed 

* Times, Saturday, August 6th, 1 876. 
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lease which had passed between the plaintiff 
and defendant was produced during the argu- 
ment and shewn to the Court. 

McClymonty for the plaintiffs, moved to re- 
scind the order of Lindley, J., and relied upon 
section 11 of the Supreme Court of Judicature 
Act, 1873, and Order LI., Eule 2, of the 
Act of 1875, which confine the right to transfer 
an action to "any Judge of the Division to 
which the action is assigned." He cited Cannot 
V. Morgan (Vol. I., Court Cases, 154). 

Horton Smith relied upon section 29 of the 
Supreme Court of Judicature Act, 1873. 

Cur. adv. vult. 

Feb. 29. — Their Lordships having taken time 
to consider, the judgment of Kelly, C.B., and 
Amphlett, B., was read by 

Am PHLETT, B . — This was a motion to discharge 
an order, made by Mr. Justice Lindley at 
chambers, for transferring this action from the 
Exchequer Division to the Chancery Division 
of the High Court of Justice, and two objections 
were made to the order ; one that Mr. Justice 
Lindley had no jurisdiction, and the other that 
the facts did not justify the transfer. I will 
first consider the objection to the jurisdiction. 
The authority to transfer actions from one 
Division to another is given by the 36th section 
of the Supreme Court of Judicature Act, 1873, 
but subject to the Rules of Court; and by 
Order LI., Rule 2, which is the Rule applicable 
to the present case, the order for transfer is to 
be made " by the Court or any Judge of the 
Division to which the action is assigned ; " and 
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it is objected that Mr. Justice Ltndley, not 
'being a Judge of the Exchequer Division, had 
no jurisdiction to make the order. I am of 
opinion, however, that there are two sufficient 
answers to this objection. First, by the 31st 
section of the Act of 1873, any Judge may 
sit for any other Judge of a different Division 
from his own, and by necessary inference from 
Order LIV., Rule 2, which excepts the transfer 
of actions from one Division to another from 
the jurisdiction of the Masters, it appears that 
orders for transfers may be made by a Judge 
at chambers, and, in my opinion, such Judge 
in making the order ought to be considered to 
be acting therein as a Judge of the Division 
to which the action belonged. This is conform- 
able to the practice which has existed for many 
years at chambers, and any change in that 
respect would be attended with very great 
inconvenience. But, secondly, I think that the 
39th section of the Act of 1873 expressly con- 
fers upon the Judge at chambers such a power, 
for it is thereby enacted that " any Judge of 
the High Court of Justice may, subject to any 
Rules of Court, exercise in Court or at chambers 
all or any part of the jurisdiction by the Act 
vested in the said High Court, in all such causes 
and matters, and in all such proceedings in any 
causes or matters as before the passing of the 
Act might have been heard at chambers by a 
single Judge of any of the Courts whose 
jurisdiction is hereby transferred to the said 
High Court, or as may be directed or authorised 
to be so heard by any Rules of Court to be 



110 SXTPREME COURT OF JUDICATURE ACT, 1873. 

hereafter made ; *' and I think that reading 
that section and Order LI., Eule 2, together, 
the jurisdiction given by the Order to a single 
Judge of the Division to which the action is 
assigned, may be exercised at chambers by 
any Judge of the High Court who may happen 
to be sitting there. In my opinion, therefore, 
the objection to the jurisdiction of Mr. Justice 
LiNDLEY, to order the transfer, fails. Thirdly, 
as to the propriety of the transfer in this case : — 
On the facts I think it perfectly clear that the 
order was right. The claim is simply an eject- 
ment to recover possession of premises, upon 
which the defendant is alleged to have im- 
properly entered. The coimterclaim does not 
allege any legal title in the defendant, but sets 
up an agreement for a lease from the plaintiffs 
to him, and asks for a specific performance. 
Now, the specific performance of contracts, 
including contracts for leases, is one of the 
actions specially assigned to the Chancery 
Division ; and if it had been otherwise, from 
the machinery at the disposal of that Division, 
such actions would be more conveniently dis- 
posed of there. The plaintiff would, of course, 
recover in the action of ejectment, as he has legal 
title. No trial is therefore wanted in that respect. 
If, after the transfer to the Chancery Division, 
the defendant makes out his title to a specific 
performance, the plaintiff will be ordered to 
grant the lease. If, on the contrary, the defend- 
ant fails, he will be ordered to give up possession 
to the plaintiff with such compensation as the 
circumstances of the case may require. 
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A oomplaint was made that Mr. Justice 
LiNDLEY did not require the defendant to 
verify the truth of his claim ; but the fact was 
he was never asked to do so, and it was not, as 
I understand, contended before bim that there 
was no question to try, although a question to 
tiy was all that was necessary to authorize and 
require the transfer. However, that defect, if 
it was one, was cured before us by the pro- 
duction of the correspondence between the 
parties and an affidavit of the plaintiff, which 
established beyond all possible doubt that there 
is a very serious question to try, and one which 
would imder the old practice have entitled the 
defendant in a bill for specific performance to 
an injunction to restrain the action of ejectment. 

I have looked at the cases handed us by the 
plaintiff's Counsel since the argimient, but they 
all go to the merits, with which we have now 
nothing to do, but which wiU be determined 
hereafter at the hearing. 

I am authorized to say that the Lord Chief 
Baron concurs in this judgment so far as it 
relates to the propriety of the transfer on the 
facts ; but he entertains some doubt on the 
question of jurisdiction, though not sufficient to 
induce him to depart from the opinion in that 
respect of my Brother Huddleston and my- 
self. 

Htjddleston, B.— I agree that this cause 
should be transferred to the Chancery Division, 
because I think we cannot satisfactorily dispose 
of it here. The question, however, to be con- 
sidered is whether a Judge of the Common 
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Pleas Division sitting at chambers has the power 
to transfer an action in the Exchequer Division 
to the Chancery Division. 

I quite agree with the interpretation put 
upon the Supreme Court of Judicature Acts by 
my Brother Amphlett, and for the reasons 
stated by him, which I will not repeat. 

But independently of the Supreme Court of 
Judicature Acts, I am of opinion that, by the 
joint operation of the Acts of 11 Geo. 4 & 1 Will. 
4, c. 70, s. 4, and 1 & 2 Yict. c. 45, s. 1, a Judge 
at chambers of any Court has power to deal 
with any matter which by statute is to be dealt 
with by a Judge of any particular Court. 
There have been two decisions upon these 
statutes which I think confirm my view : 
Owens V. Woosnam, L.R., 3 Q. B., 469 ; and 
Palmer v. T/ie Justice Insurance Company, 6 E. 
& B., 1015, 1018. It was urged that the pro- 
visions of the Supreme Court of Judicature 
Acts cannot apply to these statutes ; but both 
the statutes I have cited were passed long 
before the statute 7 & 8 Yict. e. 110, s. 68, and 
yet they were held to apply in Palmer v. The 
Justice Insurance Company, In the case of 
Owens V. Woosnamy Lord Chief Justice Cock- 
31URN said, "As to the jurisdiction of my Brother 
WiLLES to make the order, it is said that 
section 10 of the 30 & 31 Vict. c. 142 intended 
to confine the jurisdiction to a Judge of the 
particular Court in which the action is brought, 
and though my Brother Willes was sitting and 
acting as a Judge of this Court, yet, not being 
a Judge of this Court, he had no jurisdiction. 
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I think we must assume the Legislature to have 
made this enactment with the knowledge of 
the previous statutes of 11 Geo. 4 & 1 Will. 
4, c. 70, and 1 & 2 Vict. c. 45, and it would be 
extremely inconvenient to put the narrow con- 
struction on the section contended for on be- 
half of the plaintiflf. The Judge of any of the 
Courts when sitting as a Judge of a particular 
Court is de facto a Judge of that Court." Aiid 
Mr. Justice Blackburn said that " by two 
statutes a Judge of any of the Superior Courts 
may act as the Judge of either of the other 
Courts ; and the Legislature must be taken to 
have meant by * a Judge of the Court in which 
the action is brought,' a Judge sitting at 
chambers and acting for that Court." That 
reasoning is equally applicable to the case now 
under our consideration. 

I think, therefore, that under section 39 of 
the Supreme Court of Judicature Act, 1873, 
Mr. Justice Lindley had power to make this 
order, but at all events under the 11 Geo. 4 & 
1 WilL 4, c. 70, and 1 & 2 Vict. c. 45, s. 1, he 
certainly had that power. 

Motion refused.* 



• L. E., 1 Ex., 132; 46 L. J. (Ex.), 334; W. N., 
1876, p. 98 ; 34 L. T., 256 ; 24 W. R., 435 ; 11 N. C, 64 ; 
Times, Wednesday, March Ist, 1876. See, also, under 
sections 31, 34, and 36, supra. 
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SECTION 45. 

{Divisional Cmrt of Appeal from Inferior 

Courts.)^ 
Queen's Bench Division. 

(Before Blackbvbn, Fzbld, and Quain, JJ.) 
Mof/ Stk, 1876. 

Be BLLBBSHAW AND OTHERS, JUSTICES OF THE 

BOROUGH OF LEEDS. 

Ex Parte longbottom. 
Anappiieation WillSy Q.C., moved for a rule calling upon 
{Ziingtmon *^® Justiccs of the Bopough of Leeds to state 

• The Divisional Court contemplated by section 46 of the 
Supreme Court of Judicature Act, 1873, for the hearing of 
appeals from Petty or Quarter Sessions, from a County 
Court, or from any other Inferior Court, has now been 
constituted. The Judges are Mr. Justice i^eld, Mr. Justice 
Grove, and Mr. Baron Cleasby. By the same section it is 
enacted that the judgment of the Court shall be final, unless 
special leave be given to appeal by such Divisional Court. 

The order as to the days of sittings of the new Court is 
as follows : — 

" A Diyisional Court of the High Court of Justice, con- 
stituted under section 45 of the Judicature Act, 1873, will 
sit to hear and determine any appeals within the meaning 
of that section on the following days: viz., Thursday, 
January 27 ; Friday, January 28 ; and Saturday, January 
29 ; and on every Thursday, Friday, and Saturday in each 
succeeding week until further notice." 

The orders as to the preliminaries of hearing, the deposit 
of documents, &c., are the following : — 

** It is ordered that all cases of appeals from Petty or 
Quarter Sessions, County Courts, or other Inferior Courts, 
under section 45 of the Supreme Court of Judicature Act, 
1873, intended to be heard and determined in any one of the 
second, third, or fourth Divisions of the High Court of 
Justice, be lodged and filed in the Crown Oflice, Queen's 
Bench Division. 

** It is further ordered that in each case three paper books 
be lodged by the appellant with the Clerks of the Judges, 
selected under Rule 16 of Rules of December, 1875, at the 
Judges* Chambers in Rolls Gardens, Chancery Lane, four 
clear days before the day appointed for the hearing." {Law 
Joumaly Saturday, January 29th, 1876.) 
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and sign a C6ise for the opinion of the Court, Jtutidet u 
under 20 & 21 Vict. o. 43, and the question J^^^^ a'*^ 
arose whether the application was an appeal '*<>«^"^*' 

8tcit$d utttUf 

which ought to be made to the Divisional Court 20 ^ 21 v%et, 
of Appeal from Inferior Courts, and not to this t* *3,«A«ii« 

."V be made to tM 

Division. Queen' $ Bench 

The Court thought that the appHcation was ^('^^j^''^ 
not an appeal within 36 & 37 Vict. c. 36, s. .45, DUfiaionai 
and that it was properly made to this Division Appeal fnm 
of the Hiffh Court. i«/^''»^ 

^ Courtis 

Section 5 of the 20 & 21 Vict. c. 43, directs 
that the application shall be made to "the 
Court of Queen's Bench ; " and by section 34 
of the Supreme Court of Judicature Act, 1873, 
" there shall be assigned to the Queen's Bench 
Division all matters which would have been 
within the exclusive jurisdiction of the Court of 
Queen's Bench," if that '•' Act had not passed."* 



SECTION 49. 

{Orders as to Costs which by law are left to the 
discretion of the Court, are not appealable 
without the leave of the Court making them.) 

Court of Appeal. 

(Before James, Mellish, and Baggallay, L.JJ.) 

March 22nd, 1876. 

WITT V. CORCORAN, 

This was an appeal from an mteTlocutoij ^n appeal Uet 

X) TT n ivithout leave 

order made by IdACON, V.O. from an order 

The plaintiff, who was formerly in partnership <>f *^ ^♦^■^ 

X. ' , Court tnat trie 

with the defendant, but who now carried on the court being of 
business under the style of " Bryan, Corcoran, 'i^^l^t* 
Witt & Co.," had obtained an order for an in- committed a 

* L. K., 1 a B. Div., 481 ; W. N., 1876, p. 163. 



*^ discretion.'* 
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irfoeh of an junction restraining the defendant from holding 
2":p;L himself out to the pubUo as carrying on the 
phnntifbyhxs original biisiness of Corcoran & Co., which he 

Counsel not ^ , ... . 

pretnnff to had sold to the plaintiff with, the good-will and 
"^thta^ri *^® right to use the trade name of Corcoran & 
4A)M not think Co. and the trade marks of the original firm, 

jii to make any j i. t 'x* v • i» x 

•rder except a^^d TTom soucitmg Dusmcss irom former cus- 
that defendant tomers of the firm, or opening letters intended 

do pay the o .-u /j 

^0^8 of this lor the farm. 

motion, the Qn November 12, 1876, the plaintiff moved 

^rder for the , • ' ^ x 

payment of to conmiit the defendant for co^tempt of Court, 
made*tnthe^ for breach of the injimction in having opened a 
exercise of any letter from Eussia, which contained an order 
intended for the plaintiff's firm, and also in 
having issued certain circulars and trade ad- 
vertisements. The defendant denied that the 
injunction had been broken. 

The plaintiff not pressing for a committal of 
the defendant, Bacon, V.C, made the following 
order: — " The Court, being of opinion that the 
defendant has committed a breach of the injunc- 
tion, and the plaintiff, by his Coimsel, not press- 
ing to conmiit the defendant, this Court doth not 
think fit to make any order on the motion, except 
that the defendant do pay the plaintiff's cost 
of the application." 

The defendant appealed from this order, 
without leave from the Vice-Chancellor. 

JTai/^ Q,C., for the respondents, raised a pre- 
liminary objection to the hearing of the appeal, 
that it was an appeal frbm an order for the 
payment of costs, and as such was absolutely 
prohibited by section 49 of the Supreme Court 
of Judicature Act, 1873, unless the leave of the 
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Judge had been previously obtained. The 
only order was that the defendant should pay 
the costs of the motion. In Hope v. Carnegie, 
L. R., 4 Ch., 264, Lord Justice Giffard said 
that if there was any case in which an appeal 
for costs only ought not to be entertained, it was 
a case of contempt where everything depended 
on the acts and conduct of the parties. Taylor 
V. Dowlen, L. E., 4 Ch., 697, was also cited. 

Sir jGT. Jackson, Q.C., said that the appeal 
was brought against the decision that a con- 
tempt had been committed. The defendant 
denied that he had been guilty of any breach 
of the injunction, and on the evidence the Yice- 
Chancellor had com6 to a contrary conclusion ; 
it could not make any difference that no actual 
order to commit had been made. 

James, L.J,, said that this clearly was not 
an appeal for costs only. The order for the 
pajnment of costs was not an order made by the 
Court in the exercise of any discretion. The 
only principle upon which the defendant could 
have been made to pay the costs of the motion, 
was that he had been guilty of some contempt 
of the order of the Court. If the Vice-Chan- 
cellor had not been of opinion that the defendant 
had been guilty of contempt, he could not 
have ordered him to pay the costs any more 
than he could have ordered a defendant to pay 
the costs when dismissing a bill. It was, there- 
fore, not an appeal for costs within the meaning 
of the 49th section of the Supreme Court of 
Judicature Act, 1873, and the objection alto- 
gether failed. 
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Mellish^ L.J., was of the same opinion. 

Baggallay, L.J., in concurring, observed 
that the introductory words in which the Vice- 
Chanoellor had expressed his opinion on the 
merits of the case, were reaUy a part of the 
order, and amounted to a decision that the de- 
fendant had been guilty of a contempt of Court. 
The defendant was clearly entitled to appeal 
froili that decision.* 



SECTION 50. 

(Discharging Orders made at Chambers,) 

High Court of Justice. — Chancery Division. 

(Before Sir C. Hall, V.C.) 
May 27th, 1876. 

MURR V. COOKE. 

letpve to appeal A summons in the action had been dismissed 
utThambers^ ^J Vicc-Chancellor Hall at chambers, and it 
direct to the ^^g j^qw dcsircdto appeal from the order direct 

Court of . ,1 i-N . (. 1 1 

Appeal is not to the Court 01 Appeal. 

**TTJL Dauney applied under section 50 of the Su- 

question has preme Court of Judicature Act, 1873, for leave 

argwd before to appeal from the order vdthout having the 

the Judge at summons on which the order was made ad- 

0hamber8,and . j • i. r« _i. 

the order itself JOUmecL mtO Oourt. 

states that it Hall, Y.C, Said that no leave was necessary 

4fTg9ted. under the circumstances, the case having been 

fully argued before him. Parties could appeal 

direct to the Court of Appeal from chambers, 

provided the matter had been fully argued at 

* L. R., 2 Ch. Div., 69 ; 34 L. T., 660 ; 24 W. R., 601 ; 

W.N., 1876, p. 116; 11 N. C, 77. 
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chambers before the Judge himself, which fiwrt 
would be stated in the order. As this had not 
been done in the present case, it would be cer- 
tified by the Chief Clerk, on application.* 



SECTIONS 56, 67 & 68. 

{References) 

Chancery Division. 

(Before Sir Geokob Jbssel, M.R.) 
February 24M, 1876. 

THE BALTIC COMPANY V. SIMPSON. 

An interlocutory order had been made in Thepowir 

,m , .. -I*! fit J* 'J. conferred oh 

this action, which was a light and air suit, ^j^ ch^y,^ ^ 
to restrain the defendant, until the hearinir or «f<^- ?7 ofth^ 

, , judxoutwe 

further order, from building so as to obstruct Acty 1873, 
the plaintiffs' light. A number of architects, f ^^';2^ 
surveyors, and other witnesses, had made affi- reference^ does 
davits on both sides, and the cause had been ^^^^ ^„ ^ 
set down for hearing. A motion was now action for ob^ 
made on the part of a defendant, that a compe- ngM and air, 
tent and independent architect or surveyor '* *^''^'*^f 

. . . •' surveyor at 

might be appointed to view the premises, and the instance of 
also the plans for the proposed buildings, and l^,^"^' 
to report thereon to the Court as to the Qxi^nt premises and 
of injury (if any) likely to accrue to or be f ^^J ^^"f^j^ 
sustained by the plaintiffs as regarded the ^^urt as to the 
obstruction of light by the erection of H^o it^ury, if any, 
projected bmldings. J*^^ p^^lS 

Ribtony on behalf of one of the defendants, /rom^A^o^ 
referred to sections 67 and 68 of the Supreme ^ ^^'^'^'^ 

* W. N., 1876, p. 193 ; 24 W. R., 756 ; 34 L. T., 751. 
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Court of Judic5ature Act, 1873, and to 15 & 16 
Vict. 0. 80, s. 42 ; Kelk v. Pearson, L. E., 6 
Ch., 810; Carttcright v. Last, Malins, Y.C., 
February 3, 1876. 

Jessel, M.B. — It is suggested thatthis motion 
is justified by section 67 of the Supreme Court 
of Judicature Act, 1873. I am of opinion, 
however, that that section is intended for a 
totally different purpose. The first part of it 
relates to an order by consent ; the part of the 
section which gives a power without consent 
only applies to causes or matters "requiring 
»; p^Lged «»„m»tio. of d^uMeL, of 
accounts, or any scientific or local investigation 
which cannot, in the opinion of the Court or a 
Judge, conveniently be made before a Jury or 
conducted by the Court through its ordinary 
officers." That refers, first, to matters which 
would have to be tried before a Jury, and, 
secondly, to matters which (in this branch of 
the Court) would be subjects for investigation 
by the Chief Clerk at chambers. In such 
matters, then, " the Court or a Judge may at 
any time, on such terms as may be thought 
proper, order any question or issue of fact, or 
any question of account arising therein, to be 
tried either before an official referee*^ or before 
a special referee, to be agreed on. From this, 
as well as from section 58, it appears that the 
decision of the referee is to be equivalent to a 
verdict. Now, that was not the intention of 
the motion before me ; it is not suggested that 
the application is for me to refer the question in 
the cause to the surveyor ; and if that is not so. 



REPORTS OF CASES. 121 

then the present apjplioation does not come 
within section 57 at all. Then, no doubt, the 
Court is enabled by 15 & 16 Vict. c. 80, s. 42, 
to obtain the assistance of scientific persons as 
witnesses; but that power is exercised when 
the Judge has heard the cause, and so discovered 
that he requires scientific assistance. The 
Supreme Court of Judicature Act, 1873, s. 66, 
has extended that power, so as to enable the 
Judge to make use of scientific persons as asses- 
sors at the trial ; a provision of which the 
Court of Appeal has taken advantage in obtain- 
ing the assistance of the Trinity Masters in a 
case in which a point of navigation was to be 
decided. It is plain that neither section 42 
of 15 & 16 Yict. c. 80, nor the 57th section 
of the Supreme Court of Judicature Act, 1873, 
is applicable here. This notion is altogether 
misconceived, and I must refuse it with costs.* 



Chancery Division. 

(Before Sir Geo. Jebsel, M.K.) 
March 2nd and \Uh, 1876. 



BRODER t\ SAILLARD. 

This was an action to restrain a nuisance to ^y <*<»««<;«' •/ 

the partteSy a 

the plaintifis' house, alleged to have been occa- special referer 
sioned by damp and noise from the adjoining Zl^f^"^ 
stables belonging to the defendant. ^henitp/«tw^i/'««iM 

PI. 1 n defendants 

came on for nearmg, an order was t^^^'^ premUes^oMd 
by the Master of the Eolls, with \}cifyreporttothe 

consent of both parties, for the appoint- aiUged 
ment of a special referee in the followins: form : '*****^'Jf^» •* 

^ ^ an actwn mi- 

* 24 W. R., 390; 11 N, C, 66. 
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9titut9dfor the « That it be referred to Mr. Edward I' Anson, 
restraining it, of i^jauTence Pountnej Lane, in the city of 
London, as special referee, to survey and to 
inspect plaintiffs' and defendant's premises 
respectively, and the premises adjoining thereto 
respectively, and to report whether or not the 
plaintiffs' premises are affected by noise arising 
or coming from defendant's stables, as ordinarily 
used by the defendant, and if so, then in what 
manner and to what extent, and how the same 
is caused or arises ; and to report whether or 
not the plaintiffs' premises are or are likely to 
be affected by the drainage coming from the 
defendant's stables as at present used, and if 
so, to what extent, in what manner, and how 
the same is caused or arises. In making the 
above report the quality and nature of the con- 
fitruction, the present state, the position of the 
plaintiffs' and defendant's premises, and the 
natiire and composition of their foundation, and 
the ground on which they stand respectively, 
are to be considered and reported on. Eegard 
is also to be had to the surroimding levels, and 
adjoining premises. And for the purpose of 
making his report thereon, the said Edward 
I'Anson is to be at liberty to direct all such 
reasonable works and things on the plaintiffs' 
and defendant's premises to be done as he shall 
consider necessary; and the said Edward I'Anson 
is to be at liberty to refer to model, plan, and 
sections, and to bill and answer, of which copies 
are to be supplied, it being understood that 
such reference is to bind neither party by way 
of admission ; and for the purpose of the said 
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inquiry, the said Edward I' Anson is to be 
attended by one solicitor and by one surveyor, 
to be appointed by the plaintiffs and defendant 
respectively, and the said Edward I'Anson is to 
attend his Lordship on the sitting of this Court 
on the 14th of March, and that the cause do 
stand over until the said 14th of March, and 
thereupon such order shall be made as to the 
Judge shall seem meet." 

Mar. 14. — The special referee having made 
his report, he was called upon to answer some 
questions upon it. 

Jessel, M.B., considered that, Mr. I' Anson 
being in a quasi judicial position, he was not to 
be sworn. 

Roxburgh^ Q.C., and Whithorne^ for the 
plaintiffs. 

South gate f Q.C, PMlbrick, Q.C.y andBomer, 
for the defendant.* 



Common Pleas Division. 

(Before Lord Coleridge, C.J. , and Brett and Lindley, J J.) 

April 28th, 1876. 

CRUIKSHANK t\ THE FLOATING SWIMMING 

BATHS COMPANY, LIMITED. 

This action, which was for the balance of a sum ^efereneeifor 
alleged to be due on a deed, was begun before faut^^r^ 
the Supreme Court of Judicature Acts came *^ Common 
into operation. An order was made after those eedure Acts 
Acts came into force, allowing a counterclaim ^^l^^^j^^ jf 

• L. K., 2 Ch., 692 ; W. N., 1876, p. 116 ; 45 L. J. (Ch.), 
414. 
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a cause com- for damages in respect of a breach of an imder- 

meneed before , •% • i • :* • p i -i i r»« n 

the iftNovem- taking to indemniiy, to be set up, reiemng the 
berj 1875, is action to a Master, and directinff that the fur- 

ref erred to a , ^ , 

Master after thcr proceedings should be " continued under 
Mtt^^s'Jef the new practice." The Master heard the 
eision cannot cause, and made a certificate that £198. 5s. 1 Id. 
tu Court ^ w^^ d^® ^y ^^ defendant company to the 

under sees, ^ plaintiflfs. 

of the Judica- Soll, uow movcd, ou behalf of the def en- 
t»reAct,iS73, dants, for an order to set aside the certificate, 

although the _ n ■««- j j n 

order of refer- and Calling ou the Master to report on the case 
ence directs ^^ ^^io Court f or their decision. By the order of 

that the pro- ^ , •^ , 

ceedings shall reference all the proceedings in this case sub- 
lefore^thT^ sequent to that order were to be under the new 
Master practice. The intention of the Supreme Court of 

new practice:' Judicature Acts, as shown by the sects. 56 and 
67 of the Act of 1873, and by Order XXXVI., 
Eules 30 to 34, clearly wasthat all causes referred 
under those Acts are to be referred for report, 
and notfor decision. Where a cause was referred 
to a referee under the new practice he was boimd 
to report to the Court, whether it was so stated 
in the order of reference or not. The object 
was to remedy the hardship which existed 
under the old practice of there being no appeal 
from the decision of an arbitrator. The words 
of Order XXIXYI., Eule 30, showed that it was 
contemplated that entire causes, and not only 
questions in causes, should be referred for report. 
F. Meadows White, for the plaintifi*, opposed 
the application. — According to the contention 
on behalf of the defendants all the facts would 
have to be reported on in every reference. 
Sects. 56 and 75 of the Supreme Court of Judi- 
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cature Act, 1873, did not apply to ordinary 
references such as could have been held before 
the passing of the Act. The provisions of 
the Common Law Procedure Act, 1854, as to 
references (17 & 18 Vict. c. 125, sects. 3 to 17), 
were not repealed, and the new Acts did not go 
enough into detail to take their place. The 
new Acts did not apply there, for the order was 
to refer the action, and there was no power 
imder the new Acts themselves to refer 
a cause. A referee under these Acts was en- 
tirely different from an arbitrator or a Master 
to whom a cause was referred ; he was more in 
the position of those persons who could be 
appointed under the Railway and Canal Traffic 
Act, 1854 (17 & 18 Vict. c. 31, s. 3), to hear 
causes of complaint coming within that section 
and report to the Court. This was not treated 
as a reference under the Supreme Court of 
Judicature Acts, for the provisions of Order 
XXXVI., Rule 30, as to sitting de die in diem, 
were not observed.^ The defendants prayed in 
aid the provisions of the Supreme Court of Judi- 
cature Acts to remove a technical difficulty which 
would have prevented them from availing them- 
selves of their counterclaim ; but this could not 
alter the whole nature of the proceedings. 
Soil, in reply. 

Lord Coleridge, C.J. — This case raises a 
very important question as to the effect of cer- 
tain provisions in the Supreme Court of Judi- 
cature Acts. Mr. HoU's contentibn is this : — 
Inasmuch as the Supreme Court of Judicature 
Acts contemplate that all references under it 
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are to be for report, and the order under which 
this case is referred says that all the subsequent 
proceedings are to be under the new practice, 
he has argued that the latter part of the order 
makes it an order of reference to the Master, 
not to decide the cause, but for report. It is 
answered by Mr. White (and I think this is 
the true answer) that the Supreme Court of 
Judicature Acts preserve the old procedure, 
where it is not inconsistent with the provisions 
of the Acts, that this action was brought under 
the old practice, and was referred under the old 
practice, and was to be continued under the new 
practice, but was referred xmder the old prac- 
tice for decision. In my opinion that is the 
true contention. The action may still be re- 
ferred for decision to an arbitrator, though the 
newpractice is incorporated into the proceedings. 
I do not know that it is necessary to go very 
minutely into the provisions of the Supreme 
Court of Judicature Acts, for they have only a 
limited application to this reference. Without 
wishing to bind myself in any cases which may 
occur hereafter, and which may be under those 
Acts, I think that the powers given by those 
Acts are in addition to, and not in substitution 
for, the old powers of reference which previously 
existed. All Divisions may .now refer to re- 
ferees one or more questions arising in a cause, 
or perhaps even the cause, not for decision, but 
for report. That is under the Supreme Court 
of Judicatui# Acts alone. But imderthe Com- 
mon Law Procedure Acts, the reference is of 
the cause for decision ; and that is the present 



REPOETS OF CASES. 127 

oase. The applioation must therefore be re- 
fused with costs. 

Brett, J. — ^It seems to me that the argument 
of the defendants comes to this, that since the 
commencement of the Supreme Court of Judi- 
cature Acts all decisions of a Master or arbitrator 
are open to review at the choice of the parties, 
and that either may insist on a report being 
made. At the time of the passing of the 
Supreme Court of Judicature Act, 1873, the 
Court had power to refer causes for decision, in 
some cases compulsorily, and had no power to 
refer a cause, or questions in a cause, for a 
report on which the Court might give their 
judgment. That could only be done by getting 
a special case stated. But in Chancery ques- 
tions were often referred, for report, to officers 
of the Court. As, then, one object of the 
Supreme Court of Judicature Acts was to make 
the procedure in all Courts the same, there was 
no necessity to take away the power to refer 
causes for decision, but to give the Common 
Law Courts a power which they wanted, of 
referring matters for report, as in Chancery. 
These together show us the modes of reference 
now in force. There being, then, these different 
kinds of references, which is the reference in the 
present case P The order is not to report, but 
to decide the cause, i.e., both the law and the 
facts, subject to the procedure under the Supreme 
Court of Judicature Acts, and therefore we have 
no power to review the award except for a 
defect on its. face or for misconduct of the arbi- 
trator. The application must be refiised. 
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LiNDLEY, J. — I am of the same opinion. 
Looking at the old Common Law Procedure 
Acts with the Supreme Court of Judicature 
Acts, there appear to be two kinds of reference, 
one for decision and one for report. If the case 
comes under the latter head the report may be 
reviewed by the Court, but if it be a reference 
for decision, the decision is final. The onlv 
question is, which was intended here ? I think 
the order speaks for itseK. The action is re- 
ferred — i.^., for decision — and the order as to 
continuing proceedings under the Supreme 
Court of Judicature Acts only means it to be so 
as to the setting up of the counterclaim, the 
evidence, and such matters. 

Application refused.* 



Chancery Division. 

(Before Sir Charles Hall, V.C.) 
June 1«^, 1876. 
Re LEIGH, DECEASED — ROWCLIFFE V. LEIGH. 

In see. 57 of This was a suit to administer the personal 
Act 1873* ^Z ^^^^'^^ of ^^® l^te Mr. John Gerard Leigh, of 
words «• Mil/ Luton, Hoo, the amount of which was sworn 
«^^T''{«. imder £700,000. Mr. Leigh died on the 24th 
^''^//^*^*?«* September, 1875. In answer to an advertise- 

a» to the price p j . 

and warranty mcnt for creditors, a claim was made upon 
7ant7'^7ar. Mr. Leigh's estate by Mr. Eeuben Brooks, of 
tieuJar articles Bond-strect, a dealer in works of art, which 
pi^uresaoidto amounted to £19,193, for various pictures and 
a deceased per- articles of vsrtu^ Supplied to the late Mr. Leigh 

♦ L. R., 1 C. P., 260 ; 45 L. J., 684 ; 24 W. R., 644 ; 34 
L. T., 733. 
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in the months of June, July, and September, »on, whose 
1874. The items, which were twenty-four in administered 
number, were specified in an account deKvered by »'» Chanceryy 
Mr. Brooks, the first item being £3,300 for a was wcwd^ 
grand clock and pair of candelabra, en suite j in *^^y^^^^^ 
onyx, bronze, marble, &c., and the others com- ** question of 
pnsmg other similar articles, and various o^^y-^;^^ 
pictures by Eubens, Gabriel Metzu, Paul ^^^^ 
Potter, Stanfield, Faed, and other -msi&i&r^. of the parties 
The claimant made an affidavit (not otherwise ^^^^f^^ 

^ to assent to a 

corroborated) that he was not in the habit of reference to a 
warranting his pictures, but that he believed them £ef^^e, 
to be the work of the masters whose they were 
represented to be ; and he deposed that the 
prices of the articles had been agreed on 
between himself and the late Mr. Leigh, who 
had personally superintended the placing of 
them in his house. 

The present motion was made in the suit under 
B. 57 of the Supreme Court of Judicature Act, 
1873, and Order XXXVI., Eules 30 and 34, 
that this claim should be referred for trial to a 
special referee, who should be agreed upon 
between the parties ; if not, that it should be 
settled by the Judge himself in Court, and the 
evidence of experts be taken vivd, mce. 

Dickimoriy Q.C.j and Ingle Joyce^ for the 
motion, urged that it was of advantage to all 
parties that this claim, consisting of twenty-four 
items of account, should be referred, otherwise 
there would be twenty-four actions to be tried, 
and the ordinary course of bringing it before 
the Chief Clerk at chambers, to be certainly 
followed by adjourned summonses into Oourty 

9 
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would be unsatisfactory, wliile a special referee 
would be able to decide the whole question. 
At all events they were entitled to have it tried 
before the Judge in Court upon vivd voce 
evidence. 

W. Pearson, Q.C, and Millar, opposed the 
motion, and maintained that section 57 of the 
Supreme Court of Judicature Act, 1873, did 
not apply to this matter, which was not a 
question or issue of fact or a question of account. 
The matter should go before the Chief Clerk at 
chambers in the ordinary way. They had no 
authority to assent to the appointment of a 
special referee. 

Hall, Y.C, said that the claim must be re- 
ferred ; the affidavit, as to the price of the 
articles being fixed, only applied to some of 
them, and as regarded many of them the Court 
had only the claimant's own representation in 
support of that statement. It was manifest 
that questions would arise in many, or perhaps 
in all, of those purchases as to the price and 
warranty or non-warranty of each particular 
article, and, therefore, a series of trials might 
be necessary. He was satisfied that the best 
and most convenient way would be to have the 
matter referred, instead of having a series of 
affidavits and then a cross-examination before 
the Chief Clerk, and then a reference to the 
Judge to decide whether the Chief Clerk was 
right. Then the question would be whether he 
could or ought to direct a reference. It was 
said that section 67 did not apply ; that the 
present claim did not properly fall within the 
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word "accounts," used in the section. He, 
however, so far from narrowing, would give a 
wide construction to the word " accounts ;" and, 
as he was satisfied from the nature of the case, 
which was sufficiently indicated by the affidavit 
of the claimant, that there would probably 
arise, in connection with the question of 
warranty, occasions upon which the evidence of 
skilled persons as to the genuineness of each 
particular article would have to be received, he 
was of opinion that this was peculiarly a case 
falling within that section which provided for 
cases where scientific investigation was required. 
A case involving questions of this kind could 
not be conveniently decided before the Chief 
Clerk Then the only remaining question was, 
whether he should refer it to a special or 
ordinary referee. It would doubtless be to the 
interest of both parties to refer the question to 
a special referee, or to an official referee. 
Mr. Pearson having no authority to consent 
to a reference to a special referee, the claim 
must be referred to one of the official 
referees, according to rota* 



♦ L. R., 3 Ch., 292 ; 24 W. R., 782 ; W. N., 1876, p. 193 ; 
Timea, Friday, June 2iid, 1876. 
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SECTION 64.* 

(Proceedings to be taken in District Registries,) 
Common Pleas Division. 

(Before Bbett, Archibald and Lindley, JJ.) 

February Xbth, 1876. 

OGER «?. BRADNUM. 

A writ under The plaintiff in this case drew upon the de- 
ExcJMng$Act fendanton the 13th of November, 1875, at St. 
"^o^a'Sif ^^^ (where the plaintiff resided), a bill of 
triet Begistry^ exchange for £102. 2s. 2d,y payable on the 4th 
and may re- ^f December, 1875. The defendant accepted the 

quire the de^ ^ ' ^ 

fendant to bill of exchange. On the 31st of Januury, 1876, 
^u^appear, and *^® defendant was personally served at New- 
te appear in castle-on-Tyne with a writ of summons, issued 
Registry ^ aU o^t of the Manchester District Registry in the 
though neither f qj^ giygu in Schedule (A) of the Bills of Ex- 

plaintiff nor ° ^ ' 

defendant re- change Act, 1855 (18 & 19 Yict. c. 67), with 

^^bueineee^^ this exception, that the notice indorsed upon 

within the the Writ was varied as follows : — " Take notice, 

w unnecessary *^^* ^ ^® defendant do not obtain leave from 

*Lf^dl^ ^Ae District Registrar at Manchester within 12 

notice that he days after having been served with this writ, 

ofa'^/^«^ inclusive of the day of such service, to appear 

in London. thereto, and do not within such time cause an 

appearance to be entered for him in the office of 

the said District Registry^ the plaintiff will be at 

liberty at any time after the expiration of such 

12 days to sign final judgment for any sum not 

exceeding the sum above-claimed, with interest 

as above specified, and the sum of £4 or such 



♦ See, also, Order II., Rule 6 ; Order V., Rules 1 and 2 ; 
Order XU-t Bule 3; Order XXXV., Rules 11 to 13 ; sec- 
tion 21 of the Supreme Gourt of Judicatux^ Act, 1875. 
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fiirther sum as shall on taxation be allowed for 
costs, and issue execution for the same. 

"Leave to appear may be obtained on 
application at the office of the Registrar for the 
Manchester District, 57, King Street, Manchester^ 
supported by affidavit showing that there is a 
defence to the action, on the merits, or that it 
is reasonable that the defendant shall be 
allowed to appear in the action." 

The defendant did not reside or carry on 
business within the Manchester District. 

There was no statement, it will be seen, on 
the face of the writ that the defendant might 
cause an appearance to be entered, at his option, 
either at the District Registry or the London 
office, or to that eflfect. 

A summons taken out at chambers, to show 
cause why this writ should not be set aside 
because issued out of a District Registry and not 
indorsed with a notice, pursuant to Order V., 
Eule 2, that the defendant might cause an ap- 
pearance to be entered, at his option, either in 
London or at the District Registry, was referred 
by Denman, J., to the Court. See Vol. I. 
(Chambers), p. 13. 

Oainsford Bruce nowmoved for the defendant. 
— The District Registry has no power to issue 
writs under the Bills of Exchange Act (18 & 
19 Vict. c. 67). The Supreme Court of Judi- 
cature Acts nowhere give that power to 
District Registries, but, on the contrary, leave 
the procedure under that Act unaffected. Sect. 
21 of the Supreme Court of Judicature Act, 
1875, expressly enacts that all forms and 
methods of procedure, not inconsistent with thf^ 
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new Acts and Rules, may continue to be used 
and practised, and Order II., Eule 6, is as 
follows : — " With respect to actions upon a bill 
of exchange or promissory note, commenced 
within six months after the same shall have be- 
come due and payable, the procedure under the 
Bills of Exchange Act (18 & 19 Vict. c. 67) 
shall continue to be used." The practice, there- 
fore, as to writs xmder the Bills of Exchange 
Act is not touched. If it is, the defendant here 
neither resides nor carries on business within the 
Manchester District ; the writ, therefore, ought, 
by Order V., Eule 2, to have given him the 
option of appearing either in the District or in 
London ; and this is confirmed by Order XII., 
Eule 3, which is as follows : — " If any defend- 
ant neither resides nor carries on business in the 
District, he may appear either in the District Ee- 
gistry or in London." It cannot be that where 
the action is on a bill of exchange or promissory 
note, the defendant is to have no option, but must 
get leave to appear, and appear in the District 
Eegistry ; at any rate the Eules make no such dis- 
tinction between defendants who are sued under 
the Bills of Exchange Act and other defendants. 
Arthur Wilson, for the plaintifi^, shewed cause. 
By section 64 of the Supreme Court of 
Judicature Act, 1873 (36 & 37 Vict. o. 66), 
it is enacted that "subject to the Eules of 
Court in force for the time being, writs of 
summonses for the commencement of actions in 
the High Court of Justice shall be issued by 
the District Eegistrars, when thereunto re- 
quired." Order V., Eule 1, is as follows : — " In 
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any action other than a Probate action the 
plaintiff, wherever resident, may issue a writ of 
summons out of the Registry of any District." 
All writs, therefore, except in Probate actions, 
may be issued from the District Registries, and 
therefore, writs under theBills of Exchange Act 
may be so issued. The hardship of having no 
notice of the option of appearing in London is 
provided for by Order XXXV., Rules 11 to 13, 
which allow the Court or a Judge at chambers to 
make a special order that any proceedings to be 
taken in an action begun in the District Registry 
should be taken in London. If the defendant 
wishes to have this action removed to London, 
he can avail himself of these Rules ; and if he 
has any reasonable groimd for his desire, the 
action will, no doubt, be removed to London^ 
The real question is, what is the meaning of 
Order II., Rule 6. It is that the procedure 
under the Bills of Exchange Act is stiU to be 
used, but only so far as it is consistent with the 
Supreme Court of Judicature Acts. 

Brett, J. — The first question in this case 
seems to me to be, whether a writ under the 
Bills of Exchange Act is also a writ under 
the Supreme Court of Judicature Acts. I 
think that the Bills of Exchange Act did 
not make a new writ, but that by that Act, 
where certain privileges were given to plaintiffs, 
the writ at Common Law was made sub- 
ject to certain rules and restrictions, but 
otherwise was subject to the ordinary rules. 
In section 64 of the Act of 1873 the words are 
large enough to comprise a writ under the BiUs 



136 SUPREME COURT OP JUDICATURE ACT, 1873. 

of Exchange Act, as also are the words of Order 
v.. Exile 1, of the Act of 1875, and there is much 
force in the argument that one case is there ex- 
cepted, and it is not the case of a writ under the 
Bills of Exchange Act. The only way to con- 
strue the Acts is to say that a writ under the Bills 
of Exchange Act is a writ under the Supreme 
Court of Judicature Acts, subject, however, to 
the conditions imposed by the Bills of Exchange 
Act, and therefore it may be issued out of a Dis- 
trict Registry. If this is so, what is to be the form 
and procedure ? As to the form, the writ must 
contain what is directed by the Bills of Ex- 
change Act, t.e.j it must tell the defendant that 
he must obtain leave to appear. Then comes 
the question — ^Where is the defendant to get 
that leave when the writ is issued out of the 
District Registry, and the defendant neither 
resides nor carries on business in the district ? 
If it were an ordinary writ, he might appear in 
London or in the District Registry. I^o doubt 
there is force in what is said, that by such a 
writ as this you take from the defendant the 
privilege that other defendants have, and force 
him to go to the District Registry to get leave 
to appear. But for the present it must be 
so, because there is no order yet made to deal 
with this state of things, and Order XXXV. 
says that all proceedings up to judgment or entry 
for trial are to go on in the District Registry. 
If this writ may be issued out of the District 
Registry, what happens afterwards is a pro- 
ceeding before judgment or entry for trial not 
specially provided for, and it seems to be 
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within Order V., Eule 1, and that, unless the 
Court or a Judge otherwise order, the leave 
to appear must be asked for in the District 
Bregistry. But the defendant under such cir- 
cumstances as these may apply at chambers in 
London and ask for an order to apply in 
London for leave to appear. Then the action 
is to go on under the Supreme Court of 
Judicature Acts, and though there is no word 
on the writ as to appearance in London being 
allowed, yet the defendant would have power to 
appear in London or in the District Registry. 
I have interpreted the Acts on the principte 
that the governing view should be to preserve 
a symmetry of procedure, where it is possible. 
The present writ is a good writ. 

Archibald, J. — I am of the same opinion. 
I think we are bound to read the Acts as far as 
possible consistently. By the Supreme Court 
of Judicature Acts all actions are to be com- 
menced by writ of summons (Order IL, Eule 
1), and the form given in the Appendix is to be 
followed with such variations as circumstances 
may require (Order IL, Eule 3). Then by Order 
IL Eule 6, the procedure under the Bills of Ex- 
change Act is preserved. Then we find, from 
section 64 of the Act df 1873, that, " subject to 
the Eules of the Court in force for the time 
being, writs of summons for the commencement 
of actions in the High Court of Justice shall 
be issued by the District Eegistrars when there- 
unto required." The plaintiff, in an action on 
a bill of exchange, to which he wishes to apply 
the process imder the Bills of Exchange Act 
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may make such alterations as to give effect to 
that as well as to the Supreme Court of Judi- 
cature Acts. Now the process under the Bills 
of Exchange Act is on the assumption that 
the defendant is primd facie liable, and in 
framing a writ care should be taken to carry out 
all the Acts. I quite agree that a writ under 
the Bills of Exchange Act is a writ out of the 
nigh Court of Justice, and always was one out 
of the Common Law Courts, and may therefore 
issue out of a District Registry. Then, as to 
the notices to be given to the defendant by the 
writ, I think the statutes authorise the state- 
ment that leave is to be obtained from the Dis- 
trict Registrar, unless permission to the contrary 
is obtained in London. And Order XXXV. 
of the Act of 1875 says that all proceedings 
down to judgment or entry for trial are to go 
on in the District Registry. Then it is said 
that the defendant is not within the District, 
and therefore ought, by Order Y., Rule 2, to be 
allowed to appear either in the District Registry 
or in London. But as the notice under the 
Bills of Exchange Act is to the effect, that 
he cannot appear at all without leave, it would 
be idle to add, " If leave is given, you may 
appear here or in London." I think, therefore, 
that this writ was correct, and that it carries out 
the provisions of the Bills of Exchange Act so 
far as they are applicable imder the Supreme 
Court of Judicature Acts. 

LiNDLEY, J. — There are two questions before 
us. First, can a Registry issue writs imder the 
Bills of Exchange Act ? Secondly, is this par- 
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tioular writ in proper form ? As to the first ques- 
tion, I think that upon reading sect. 64 of the 
Supreme Court of Judicature Act, 1873, together 
with sect. 21 of the Act of 1875 (which saves, so 
far as is not inconsistent with the new legislation, 
all old procedure), and with Order V., Eule 1, it 
is plain that District Registries can issue writs 
under the Bills of Exchange Act. It is said that 
Order II., Eule 6, is inconsistent with that ; but 
that Eule expresses no more than section 21. 
Then as to the second question, the form in no 
way cotdd mislead the defendant, as it tells him 
that he must get leave to appear, if he would 
prevent judgment against him, and that the Dis- 
trict Registry is the proper place for him to 
apply to for such leave. As to the difficulty, that 
there is no notice given to the defendant of an 
option, the defendant might have made an ap- 
plication in London for leave to appear in 
London imder Order XXX Y., Rules 11 to 13. 
Judgment for the plaintiff.'**' 



SECTION 76. 

(Acts of Parliament relating to former Courts 
to he read as applying to Courts under this Act.) 

Chancery Division. 

(Before Sir Geokge Jessel, M.R.) 

Jam \9thf 1876. 

COMMISSIOKEKS OF SEWERS OP THE CITY OF 

LONDON V, GELLATLY. 

This was an action brought by the Com- Suppkmntai 

* L. K, 1 C. P., 334 ; 46 L. J. (0. P.), 273 ; 34 L. T., 
^78; 24W.R.,404; IlN.O.,60. 
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biih {or state- missioners of Sewers on behalf of themselves 
^y *,?{// ^ and all other owners and occupiers -of land 
jijed withw within the Forest of Essex, other than the waste 
limited by the lands thereof, except such of them as were de- 
J^t^imand *®^dants to the further re^amended bill of com- 
1876. plaint in the suit of The Commissioners o/Sewers 

V. Olasscj L. E., 19 Eq., 134, or were therein 
alleged to be sufficiently represented by the 
defendants thereto or some of them, and except 
the defendant, to restrain the defendant from 
interfering with the exercise of the rights of 
common to which the owners and occupiers of 
the land within the forest were, by the decree 
in The Commissioners of Sewers v. Glasse^ de- 
clared to be entitled. 

The plaintiffs delivered a statement of claim 
which they entitled ** a supplemental statement 
of claim," stating the filing of the bill and the 
decree in The Commissioners of Sewers v. Glasse. 
The plaintiffs claimed that the action might 
be taken as supplemental to the said suit ; that 
the plaintiffs might have the same benefit of the 
said decree, and of the inquiry directed thereby, 
and the same relief against the defendant, as 
they would have been entitled to if he had been 
made a defendant to the said suit. 

The defendant demurred to the statement 
of claim. 

By the Epping Forest Act, 1 872, no new legal 
proceedings, excej^tsuchsupplemental or amended 
bills as might be filed by the present plaintiffs 
within a period which, at the date of the action, 
had not expired, for the purpose of making the 
suit effectual, should be instituted respecting the 
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matter in question, except "with the leave of the 
Epping Forest Commissioners. 

Chitty^ Q.C.J and Vaughan HewkinSy for the 
defendant. — Possibly this might be a bill in 
the nature of a supplemental bill, but it would 
seem as if supplemental bills were abolished by 
the Supreme Court of Judicature Acts. 

JFry, Q.C. {W. JR. Fisher with him), for the 
plaintiflTs. — ^Athough supplemental bills are 
abolished there may be a supplemental state- 
ment of claim. The Supreme Court of Judi- 
cature Acts, by abolishing bills, cannot intend 
to take away from us the power expressly 
reserved to us by the Epping Forest Act of 

1872. We wish to enforce a decree of the 
Court of Chancery, and section 22 of the Supreme 
Court of Judicature Act, 1873, provides for this 
and warrants our action. 

Jessel, M.R. — A fair construction of section 
76 of the Supreme Court of Judicature Act, 

1873, seems to include such a case as this* For 
the purpose of a supplemental bill you stand 
in the same position as before the Supreme 
Court of Judicature Acts. I am of opinion, 
however, that this is neither a supplemental 
nor an amended bill.* 



* 24 "W. R., 1069. See the new A.ct, 39 Vict. c. 3, 
** The Epping Forest Act, 1876," which extends the time 
till '* within one year" from the 17th of March, 1876. 
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SUPEEME COURT of JUDICATURE 

ACT, 1875. 



SECTION 2. 

{Appeals to the House of Lords, between Nov. \st, 
1875 and Nov. 1st, 1876.) 



The practice 
with regard 
to appeals to 
the House of 
Lords has not 
been altered by 
the Judicature 
Acts or by the 
Mules of the 
Supreme Court, 
The appellant 
mttstfthereforej 
still give bail 
under the 
161st Section 
of the Common 
Law Procedure 
Acty 1852, in 
the case of 



SuPKEME Court of Judicature. 
Court of Appeal. 

(Before James, Mellish, and Baggallay, L. JJ.) 
July 22nd ^ 2ith, 1876. 

JUSTICE V. THE MERSEY STEEL AND IRON 

COMPANY. 

The action in this case had been commenced 
in October, 1873, in the Court of Common 
Pleas. At the trial in December, 1873, it was 
referred to an arbitrator to state a special case. 
On November 18th, 1875, judgment was given 
by a Divisional Court of the Common Pleas 
Division of the High Court in favour of the 
defendants. 

Thq plaintifiFs appealed ; and on the 23rd of 
June, 1876, the Court of Appeal reversed the 
judgment of the Court below, and ordered 
judgment to be entered for the plaintiffs for 
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£4,500, and costs. The plaintiffs on June 30tli appeals from 
entered up judgment, and taxed costs on the 4th AppeaUothe 
of July. On the 13th of July the defendants Some of Lords 

*' ii-ii-L*'* actions com- 

took out a summons at chambers to shew menced in the 
cause why execution should not be stayed pend- ^^^J"^^ 
ing an appeal to the House of Lords, but the The Court of 
Master refused to make any order thereon, pr^^ouneedi^s 
On the 2l8t of July the plaintiffs delivered y««^»»^«^, »« 
a writ of fi. fa* to the Sheriff. Its judgment 

On the 22nd of July, before the execution of \'^ig^^ '-^ 
the writ, the defendants moved the Court oi Courts to 

A 1 X J. I. i» J* i.1 which, and not 

Appeal ex parte, to stay execution pending the ^^ the court of 
appeal to the House of Lords. Appeal, appH- 

iawyon, for the defendants, referred to ^e extension of the 
Supreme Court of Judicature Act, 1875, s. 2, iij^Mput- 
and to Order LVIII., Eule 16, giving \hQ should be made. 
Court power to stay execution pending an 
appeal. 

The Court doubted whether that applied to 

anything but appeals from the High Court to 
the Court of Appeal. By the practise existing 
before the commencement of the Supreme 
Court of Judicature Acts execution was stayed 
pending proceedings in error from a decision 
of the Exchequer Chamber to the House of 
Lords, by the appellant giving bail in error 
under section 151 of the Common Law Pro- 
cedure Act, 1852, whilst in the case of appeals 
from the Court of Chancery to the House of 
Lords execution was stayed pending the appeal 
only by special order of that Court. Their 
Lordships intimated a doubt as to whether this 
distinction remained as between the Common 
Law and the Chancery Divisions, and as to 
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what was the proper practice at the present 
time. The fact that bail in error, as it existed 
between the Court of first instance and the 
Court of Exchequer Chamber, was abolished 
under the new practice, was no ground for sup- 
posing it to be abolished in the case of appeals 
to the House of Lords. But the applicant was 
wrong in making his application ex parte. 
He could take leave to serve the plaintiffs with 
short notice of motion for July 24. 

July 24. — ^The notice having been given, 
Lanyon moved accordingly. — I have ascer- 
tained that the practice of giving bail upon 
appeal to the House of Lords still prevails in 
the case of appeals from the Common Law 
Divisions. The Rule imder the Supreme Court 
of Judicature Act, Order LVHI., Rule 1, in 
abolishing proceedings in error presumably did 
not refer to error to the House of Lords. 
[Mellish, L.J. — Unless you can show that 
there is some alteration in the practice, this 
Court can have nothing to do with the matter. 
The Court of Exchequer Chamber never had any 
jurisdiction in a matter of this kind. The effect 
of its decision was to put the matter back into 
the Court in which it originated to give effect to 
the judgment, and now the judgment of the 
Court of Appeal becomes that of the High 
Court. Baggallay, L.J. — The 21st section 
of the Supreme Court of Judicature Act, 1875, 
expressly saves all old procedure which is not 
inconsistent with the Acts or the Rules of 
Court.] If we are subject to the old practice 
we ask the Court to relieve us of the .difficulty 



REPORTS OF CASES. 146 

in whieh the uncertainty as to the practice has 
involved us. The four days, within which, 
under section 151 of the Common Law Pro- 
cedure Act, 1852, the bail is to be put in, have 
expired, and we ask this Court to extend the 
time for putting in bail. 

Bosanquet referred to the terms of sections 
151 and 155 of the Common Law Procedure 
Act, 1852, as showing that the Court of First 
Instance was the propOT tribunal to deal with 
the application. 

Mellish, L.J. — We have no jurisdiction. 
There is no alteration of the practice with re- 
spect to appeals to the House of Lords. The 
Court of Appeal having pronounced its judg- 
ment is funcbuB officio. The judgment has 
become that of the High Court, and the Divi- 
sion to which the action is attached alone has 
power to extend the time for putting in bail. 
The motion must be dismissed, with costs.* 



SECTION 4. 
{Constitution of the Court of Appeal.) 

Court of Appeal. 

(Sittmgs at WestmiiiHter on Appeals from the Admiralty 
Division of the High Court, before James, Mbllish, and 
Baooallat, L. JJ.) 

Feb, 8M, 1876. 
THE "DUNKELD." 

This was a cause of collision, which turned Y^^ •itting 

.. n • i« for the hearing 

on a question oi navigation. of Appeals 

• 1 C. P. Div., i)75; 24 W. R , 955 ; W. N., 1876, p. 231, 
See, further, as to this case, uader the Rules of the 
Supreme Court, Order LVIII., Rule 5. 
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from the Br. Deane and Oainsford Bruce were for the 

^M^^he appellants; Milwardy Q.C,, and Myhurghy were 

Cotsrt of for the respondents. 

f!^^\o^u On. the opening of the case, it clearly ap- 

in the aid of peared that it turned entirely on a question of 

NatUieal ., iin i i n.. 

Assessors, navigation, as the defence was that the colnsion 
was the fault of the pilot of the " Dunkeld." 

Lord Justice James observed that it was a 
question to be determined by the light of 
nautical skill and experience ; and 

Lord Justice Melijsh observed that, this 
being so, it would be fitting that this Court 
should have the assistance of nautical assessors, 
as the Court below had, and as the Judicial 
Committee of the Privy Council had. 

Lord Justice Baggallay observed that it was 
expressly provided by the Supreme Court of 
Judicature Acts that the Court might have 
the advantage of such assistance.* 

The Court, on looking at the Acts, dis- 
covered that, although the Court might call 
in assessors, no provision was made for the 
Treasury paying their expenses, as in appeals 
to the Privy Council. The expense of the as- 
sessors would have to be paid by the successful 
party, who could recover them as part of the 
costs from the imsuccessful party. 

The case was adjourned for the purpose of 
calling in the assessors.! 



* See the Supreme Court of Judicature Act, 1873, s. 66. 
t W. N., 1876, p. 66; Times, Wednesday, February 
9th, 1876. 
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Court op Appeal. 

Sittings on Appeals from the Admiralty Division, before 
Sir Alexander Cockbubn, C.J., James, Melltsh, and 
Baooallat, L.J J., with two Nautical Assessors.) 

Feb, 28M, 1876. 
THE " DUNKELD.'* 

The Court, as thus constituted, with the as- 
sistance of nautical assessors, sat to hear 
appeals from the A-dmiralty Division, of which 
there were two — the *' Dunkeld " (appeal of 
the owners from a decision of Sir Robert 
Phillimore), and the " Queen Anne " (appeal 
of the owners, also from a decision of Sir Robert 
Phillimore), both cases of collision, and both 
turning on the facts. 

Br. Deane and Gainsford Bruce were for the 
appellants, and Mihcardy Q.C.y and Clarkson for 
the respondents in the case of the " Dunkeld.*'* 

The Court reversed the decree of the Judge 
of the Admiralty Division. No costs on 
either side.t 



♦ W. N., 1876, 100 ; Times, Tuesday, Feb. 29th, 1876. 
t How were the expenses of the nautical assessors to be 
paid? 
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Court of Appeal. 

{No Judge shall sit on Appeal from any 

Judgment or Order made by himself,) 

(Before Jessel, M.E., Kelly, C.B., Mellish, L.J., and 

Pollock, B.) 

May%th^mh, 1876. 

RICHARDSON «?. THE GREAT EASTERN RAILWAY 

COMPANY.* 

In order to Watkin Williams y Q.C.y for the plaintiff, in- 

judgewhopre- quired whether the above ease would be taken 
aided at the before the Court as at present constituted, the 
action from action having been tried before Lord Chief 
sitting on an garon Kelly, who had directed a verdict to 

appeal from ' 

the verdict be entered in accordance with the opinion 
mceliarytl ** which he entertained, subject to leave to the 
ehow that he opposite party to move. 

opinion one Jessel, M.R. — The Court has already 
way or the considered this question, and decided that, 

other at the t -i i i . 

trial which in- ^iv'&t^ a Judge has merely presided at the 
fiuenced the ^^^ ^.j^^ ^^^^ jg ^^^ yfii\Axi the letter of the 

jury xn tnexr ' 

finding, section ; and where he has merely directed a 

verdict for the purpose of raising the point of 
law, without expressing any opinion one way 
or the other, he is not within the spirit. 

Mellish, L.J. — If the Judge has decided 
nothing, and there is no ruling under appeal, 
the case is not within the section ; though, if a 
Judge has expressed a strong opinion one way 
or the other, he might think it right not so sit 
on the appeal. 

Kelly, C.B. — If counsel tell me that any 

* See the report of the case in the Court below, L.B., 
10 C. P., 486. 
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opinion of mine expressed at the trial 'will 
come into question, I should not think it right 
to sit, as that would undoubtedly be within the 
spirit of the section. 

May 9. — On the case being called on, counsel 
{Hawkins y Q.(7., for the defendants, and Biron 
for the plaintiff) agreed in stating that the Lord 
Chief Baron had merely left questions of fact 
for the jury, and had upon their findings 
directed a verdict for the defendants, with leave 
to the plaintiff to move. But Biroti stated 
that his lordship had expressed an opinion 
that a portion of the findings was surplusage, 
and immaterial. The plaintiff's contention on 
the appeal would be that this part of the 
findings was most material, and entitled the 
plaintiff to the verdict. 

The Lord Chief Baron accordingly with- 
drew.* 



SECTION 10. 

{Administration of Assets of Insolvent Estatea, ) 

Chancery Division. 

(Before Bacon, V.C.) 
May nth, 1876. 

WILL YAMS V. MATTHEWS; MATTHEWS <?. 

MATTHEWS. 

On the 19th of November, 187f5, Benjamin Where a mit 
Matthews died insolvent, having by his .^riR^^ commenced 

, 1 1 . by an equitable 

given all his real and personal estate to his mortgagee to 
wife, Harriet, and appointed her his soleXt/?^a«^ 

♦ 11 N.C., 109. The hearing is reported, 1 C. P. Div., 
342, and 24 W. R., 907- 
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also seeking an executiix.. The testator at the time of his 

administration j .-, , in 

of the estate in deatn was not possessed oi any real estate, and 
case of dejij ]^g pergonal estate consisted of a policy of £500 

ctenct/, ana a -^ , ^ . . 

creditor's suit on his own life, and a reversionary interest, 

{^istmZtlf wo^l^ about £1,500, under his father's wiU. 

the estate was On the 5th of April, 1876, Messrs. Willyams 

^commenced^ and Company, bankers, to whom the testator 

and a decree owed £3,000 at the time of his death, and who 

was made %n%t , . , . , .. n i ii 

for the usual clamiea to nave an equitable charge on the 
in^irles^ae t^^tator^s reversionary interest and the policy, 
Courty at the commenced the action of Willyams v. Matthews ^ 
tfZlniin' " on behalf of themselves and aU the other 
both suits, creditors of the testator," to establish their 

stayed all pro- _ , 

ceedings in the charge, as equitable mortgagees, and claiming 
first suit, added ^^ account and foreclosure, or a sale of the 

an iffqutry as ^ ^ ' ^ ^ 

to incum- rcvcrsionary interest, and application of the 
deZ^'and at P^oceeds, together with the insurance moneys, in 
the instance o/ payment of whatshould be foxmd due to them ; 

the plaintiff in j. rjn* s* j'*i.x' 

the first suit, ^-^^j ^^ c^s® 01 denciency, lor an admimstration 
gave the con- ^f i]^q estate and payment to them and the other 
decree to him. creditors in a due course of administration. 

The defendant, Harriet Matthews, denied 
the validity of the plaintiffs charge, and re- 
quired a statement of claim to be delivered. 

On the 19th of April, 1876, the suit of 
Matthews v. Matthews was commenced by Mary 
Matthews, sister of the testator and a creditor for 
£200, being simply a creditor's summons for 
the administration of the testator's estate, and 
on April 28th a decree was made for the usual 
accounts and inquiries. 

Harriet Matthews, the sole defendant in 
both actions, now moved that all further pro- 
ceedings in Willyams v. Matthews might be 
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stayed, and that the costs of the plaintiffs therein, 
up to the time that they had notice of the 
decree made on the 28th of April, including their 
costs of the motion, might be taxed ; and that 
such plaintiffs might be at liberty to go in under 
the decree and prove their claim and the amount 
of their costs against the assets of the testator. 

Sir ff, M. Jackson y Q.G,, and Rawlins, in 
support of the motion. — The order we ask for 
is a matter of course. The only question is, 
who is to have the conduct of the decree ? We 
submit that there is no groimd for taking the 
conduct of the decree from the plaintiff in the 
second action, which is more for 'the benefit of 
all parties interested than the first action, 
because if Willyams and Company succeed in 
establishing their charge, they will in fact take 
the whole estate. 

Cozens Hardp, for the plaintiff in the second 
action, supported the motion, and referred to 
sect. 10 of the Supreme Court of Judicature 
Act, 1875, and contended that as "Willyams 
and Company sought to establish a charge to 
the detriment of the general body of creditors, 
their action was in fact a mortgagee's suit, and 
they could not be said to be suing on behalf of 
all the creditors. 

Kai/, Q.C., and K S. Ford, for the plaintiflb 
in the first action. — The practice is well estab- 
lished that, if there are two suits in progress, 
and all questions can be decided in one, then 
the two suits are consolidated, and the conduct of 
the proceedings is given .to the plaintiff in the 
first suit. Mason v. Bogg, 3 M. & 0., 443. 
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Sir H, Jf. Jackson J Q.C, in reply, — The rule 
laid down in Mason v. Bogg is now no longer 
the practice to be observed in administering 
estates in Chancery ; estates are now to be ad- 
ministered according to the rule in bankruptcy. 
Supreme Court of Judicature Act, 1875, s. 10. 

Bacon, V.C. — It is the weU established 
practice of the Court that two suits for the* 
same purpose will not be allowed to go on 
together. The plaintiffs in the first action seek 
to establish a charge and ask that, if there be 
a deficiency, the estate may be duly admi- 
nistered for the benefit of all the creditors. 
That is the reUef which the statute says they 
are plainly entitled to, and it is precisely the 
rule which obtains in bankruptcy.* I am not 
sorry that the Supreme Court of Judicature 
Act, 1875, sect. 10, has been referred to, as it 
affords an opportunity of referring to the new 
practice. I think, therefore, that if an inquiry 
as to incumbrances is added to the decree in 
the terms of the indorsement on the writ of 
sunmions of the plaintiffs in the first action, 
enough will be done to enable them to obtain 
the relief which they ask for. All further 
proceedings in the first action must be stayed, 
but the plaintiffs in that action, as being the 
persons mainly interested in the administration 
of the estate, must have the conduct of the 
decree in the second actional 



* 32 and 33 Vict. c. 71. s. 12; General Rules under 
that Act, 1870, Eules78, 79, 80, and 81. 

t 45 L. J. (Oh.), 711 ; 34 L. T., 718. 
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• SECTION 16. 

{The Rules of the Supreme Court regulate all 
matters to which they extend^ from the Ist of 

Nov., 1875.) 

Court of Appeal. 

(Before Jessel, M.R., Lord Colebidge, C.J., MsLLiiH, L. J., 

and Denman, J.) 

May 18^A, 1876. 
EARP V. FAULKNER AND ANOTHER. 

An action was brought in the Exchequer ^'***^'^^/^'' 

, ■*■ a new trial was 

Division to recover compensation from the de- obtained in 
fendants for permitting cattle infected with a f^l'^^'Z' 
contagious disease to come into contact with, ground of im- 
and thereby infect, the plaintiflPs cattle. ^on^evid^nL 

The plaintiff, who was a cattle dealer, occu- «^ ^^ ^riaL 
pied land adj pining land upon which the de- ^^^^ 0/ ^A^? ' 
fendants, in the autumn of 1874, had hired the Tf'^^i Z 
right of pastunng cattle. The fences between cember, 1876, 
the plaintiff's and defendants' land being out of l^^^Jl^^' 
repair, cattle strayed from the defendants' on rule, and the 
to the plaintiff's land on the 13th and 15th oi pi^Ud. ^mid 
December, 1874, and were stated by the plain- ^^^^ ^^ ^«^* 
tiff to have infected his cattle. Court (Order 

In January, 1875, the district inspector sum- ^f^f"'^^^^ 
moned one of the defendants under the above- themotionfora 
mentioned Act, and he was convicted of having ThomhVhe^^' 
on the 18th of December, 1874, kept cattle in- ruiemBi was 
fected with foot and mouth disease in a ^<Adi they eanJ^ Z 
insufficiently fenced. operation. 
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At the trial before Quain, J., at the Stafford 
Spring Assizes, 1875, a verdict was entered for 
the plaintiff, with leave to the defendants to 
move for a new trial on the ground that a oer- 
tfflcate of conviction of one of the defendants 
under the Contagious Diseases (Animals) Act, 
1869, had been improperiy received in evidence. 
The jury then found that the defendants by them- 
selves, or by their servants, knew of the state of 
health of the cattle at the time of their being 
put into the fleld adjoining the plaintiff's land, 
and that putting them there was negligence 
in the defendants. 

A rule nisi was obtained in Easter Term, 
1875. On the 23rd of December, 1875, it came 
on to be argued, and the Court discharged the 
rule. 

The defendants appealed. 

Radcliffe Cook (fi. Matthews, Q,C,y with him), 
for the appellants. — There ought to be a new 
trial on the ground of improper admission of 
evidence. Order XXXIX., Eule 3, of the 
Rules of the Supreme Court, giving the Court 
a discretion, does not apply to a rule nisi 
granted before November, 1875. To make it 
do so would be giving the Act a retrospective 
effect, and express words are required for that 
purpose. It is not a mere question of proce- 
dure ; to construe the rule as applying to this 
case would be taking away from us a vested 
right and giving no right in its place, 

Staveley Hilly Q.C.j and J. 0. OriffithSy Q.C^ 
for the respondent, were not called on. 

Jessel, M.E., said that the Court was asked 
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to reverse the judgment on the ground that at 
the trial a conviction of one of the defendants 
was improperiy put in evidence. The defen- 
dant was convicted on the 12th of January, 
1875, for having done something on the 18th 
of December, 1874, It was put in to show 
that the defendant (though he might have done 
so) did not give evidence that he did not know 
of the disease on the 18th of December. But 
by the finding of the jury it became immaterial 
whether he knew or not on the 18th. It did 
not influence the verdict of the jury. That 
being so, the question was, did Order XXXIX., 
Eule 3, apply ? If the trial had commenced 
affcer the Supreme Court of Judicature Act, 
1875, came into operation, it would apply with- 
out doubt. The Eule, in his opinion, left a dis- 
cretion to the Court, and in all matters of 
discretion it was necessary to show gross mis- 
carriage to induce the Court of Appeal to 
interfere. But did the Eule apply where a rule 
nisi^ obtained before the Act came into operation, 
was argued to be made absolute after the Act, 
was in operation ? There was no order for a 
new trial until the rule was made absolute, and 
the Eule of Court saying that the Court shall 
not grant a new trial, they were asked to de- 
cide that the Court should grant a new trial. 
It was argued that vested rights should not be 
taken away, but the provision was merely 
remedial. A statute remedying a defect in the 
procedure applied from the passing of the Act 
to every question of procedure arising after the 
passing of the Act. 
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Lord Coleridge, C.J., Mellish, L.J., and 
Denman, J., concurred.* 



SECTION 18. 

(JRules of the Admiralty Court to continue in 

force.) 

Probate, Divorce and Admiralty Division. 

(Before Sir E. Phillimore. ) 
January l\th and \2thy 1876. 

THE ^' POLYMEDE." 

Section 18 o/ This was a cause of mortgage instituted on 

Act, 1876, til® 3rd of November, 1875, on behalf of the 

:jS/il mortgagees of eight sixty-fourth shares in the 

Orders of vcsscl " Polymcde '' against the owner of such 

Court of the q{o^\^ sixtv-fourth shares in the said vessel. A 

Admiralty o "^ ^ ^ 

Court in force writ in rem having issued was duly served, and 
Tember ws' *^® vcsscl placed under arrest in the suit, but 
except 80 far as j^o appearance was entered on behalf of any 

they are varied j i? j j j i.i_ t 'j. n j.t_ 

*y^«/««/j/^A«P6i*son as deiendant, and the soucitors lor the 
Supreme Courty plaintiffs accordingly, on the 17th of November 

shall remain .. .i 

in force, and 1875, filed in the Eegistry an affidavit of the 
Or^ XJ7T service of the writ, and particulars of the plain- 
of the Rules tiffs' demand, and on the 28th of December? 
tourtX'"^ 1875, entered final judgment for the amount of 
which the ]^q plaintiffs' claim and their taxed costs, there- 

Rules of Court - , . '.^ r\ • • i^ t^ ^ e 

of the Admi- by complying With the provisions of Kule 5, 
raity Court as Order XIII. of the Rulcs of the Supreme 

to proceedings ^ ^^ 
in default of Oourt. 

appearance in rphe 4th and 5th Rulcs of the Additional Eules 

Aamxralty 

actions in rem of the Admiralty Court, 1871, which were in force 
were varied, ^^ ^^ commencement of the Supreme Court of 

* 34 L. T., 284 ; 24 W. R., 774. 



REPORTS OF CASES. 167 

Judicature Acts, relate to proceedings in causes having been 

V J n li J ., /. Ti annulled- by 

in rem by aeiault, and provide as loilows : — j^uie 8 of the 
" (4) If, within twelve days after service of a |;f^*£ *^^ 
warrant or citation, no appearance shall have Court, Decern- 
been entered in the cause, the proctor for the ^:^uiJof%w^t 
plaintiff may file his petition, and if, within of the Admi- 
twelve days from the filing of the petition, no ^to proceedinge 
appearance shall have been entered in the cause, *» default of 
the plaintiff's proctor may, on bringing in his Admiralty 
proofs, set the cause down for hearing. ^^^*7^^b '^™ 

" (5) If, when the cause comes before th© revived, and 
Judge, he is satisfied that the plaintiff's claim f^;*"/ ^^^ 

° ' ^ ^ %nto force. 

is well founded, he may pronounce for the claim 
with or without a reference to the registrar, or 
to the registrar assisted by merchants, and may, 
at the same time, order the property to be ap- 
praised and sold with or without previous notice, 
and the proceeds to be paid into Court, or may, 
mate such order in the premises as to him shall 
seem meet." 

Jan. 11. — JE. C. CiarJcson nowmoved the Judge 
in Court to decree the appraisement and sale of eight 
sixty-fourths of the vessel " Polymede." Rule 
10 of Order XIII. of the Rules of the Supreme 
Court, having been abrogated,* there is no longer 
any settled practice with regard to proceedings 
by default where a writ in rem has been issued, 
and it is doubtful whether in such cases the 
practice which prevailed in the High Court of 
Admiralty before the coming into operation of 
the Supreme Court of Judicature Act, 1875, 
ought still to be followed, or whether the un- 

* By Rule 8 of the Rules of the Supreme Court, 
December, 1875. 
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annulled jarovisions of Order XIII. ought not 
to be complied with, so far as may be. It is 
submitted . that the solicitors for the plaintiffs 
have taken the right course in complying with 
the provisions of Eule 6 of Order XIII. 

Cur. adv. vult, 

Jan. 12. — Sir Eobert Phillimorb. — This 
is the first case in which the question has had 
to be considered by the Court whether the 
Eules of Court, which form part of the Supreme 
Court of Judicature Act, 1875, apply to an 
action in rem where the proceedings are by 
default. What the Court really has to de- 
cide is this : Are the Eules of Order XIII. in 
the Schedule annexed to the Supreme Court of 
Judicature Act, 1875, applicable to a cause in 
rem in default ? or ought the practice prevail- 
ing in the Court of Admiralty immediately 
before the coming into operation of the Supreme 
Court of Judicature Acts, still to be enforced in 
such cases ? 

Now, Order XIII. in the Schedule of the 
Supreme Court of Judicature Act, 1875, is 
headed "Default of Appearance," and con- 
sists of ten divisions or paragraphs, of which 
the tenth or last is sub-divided into a great 
many sections relating exclusively to the pro- 
ceedings in Admiralty actions in rem in which 
an appearance has not been entered. It 
is to be presumed, therefore, that the framers 
of the Eules were of opinion that the first 
nine paragraphs of this Order were not to 
be applied to Admiralty proceedings in rem. 
Now, at a meeting of the Judges of the Supreme 
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Court, held on the 1st of December last, in pur- 
suance of the Supreme Court of Judicature Act, 
1875,thol0thEule of Order XIII. was annulled, 
and no other Rule was substituted for it. Under 
these circumstances it has been suggested to 
me that the 5th Rule of the Order, being suflB- 
eient on it& face to apply to a judgment by de- 
fault in an Admiralty action similar to that 
now before me, has been rightly followed in 
this case, but I am of opinion that this is a 
position which cannot be successfully main- 
tained. In the first place^ as I have already 
said, the insertion of the Rule which has now been 
annulled, shows that the framers of the Rules 
of Court did not consider that the previous 
paragraphs of the order were sufficient for the 
purpose of laying down any Rules with regard 
to proceedings in rem — and, in fact, it was ad- 
mitted by Mr. Clarkson that neither the 5th 
Rule, nor any other of the Rules which remain 
unannulled, could be said to apply to all oases 
of proceedings in rem by default — and, in the 
second place, the 18th section of the Supreme 
Court of Judicature Act, 1875, provides that 
" all Rules and Orders of Court in force at the 
time of the commencement of this Act in the 
Court of Probate, the Court for Divorce and 
Matrimonial Causes, and the Admiralty Court, 
or in relation to Appeals from the Chief Judge 
in Bankruptcy, or from the Court of Appeal in 
bankruptcy matters, except so far as they are 
expressly variedby the First Schedule hereto or 
by Rules of Court made by Order in Council 
before the oommencement of this Act, shall 
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remain and be in force in the High Court of 
Justice and in the Court of Appeal respectively, 
until they shall be respectively altered or 
annulled by any Rules of Court made after the 
commencement of this Act." 

In my judgment, the effect of the annulment 
of the 10th Rule of the Order as to default of 
appearance (Order XIII.), is to revive the prac- 
tice previously existing in the High Court of 
Admiralty with regard to proceedings by 
default in rem, and I must, therefore, pronounce 
that such practice must be followed in the 
present case. I shall make no order on the 
motion, but I shall direct the costs of the 
motion to be costs in the cause.* 



{Mules of the Probate Court to continue in force,) 

Court of Appeal. 

March 7th, 1876. 
SUGDEN <?. ST. LEONARDS (no. 1). 

A Probate TMs was an appeal from a decision of the 

was pending President of the Probate Division, who held 
when the ^«- that the wiU and codicils of the late Lord St. 

preme Court of 

Judicature Leonards had been duly executed, and that 

teratim^wl' ^^^ ^^^ ^^i^h had been lost, had not been 
heard by a destroyed by him animo revocandi, and decreed 
Probate Divi- probatc of the Contents thereof, as propounded 
8ion without a \yj the exccutors, and of the codicils. 

jury under the i» i . 

Court of Fro- For the purposes of this report it is necessary 

mIu^iI ^^The ^ ^^^^® ^^® following facts :— 

Judge decided On the 15th August, 1875, proceedings were 

* 1 P. D., 121 ; 34 L. T., 367 ; 24 W. R., 266. 
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instituted for the purpose of propounding the '^ **«^* ^f 

•ii J J* •! fact raited hy 

"Will and COOlOllS. the pleadings 

On the 29th of April, 1875, Lord St. Leo- ^»^prono»need 

. 1 .. ^ decree %n the 

nards, the heir-at-law, and certain interveners j»/ai«^»/«' 
pleaded, in effect-(l) that the aUeged wiUf^'Xi^-JX 
was not duly executed ; (2) that the said will ^pndants ap^ 

11-Lj.i T 11 fi • 'J Pealed, and on 

was revoked by the deceased by destroying it the opening of 
with the intention of revoking it ; (3) that the ^^^f^ppeaithe 
contents of the said will were not as set out in mitted that, as 
the declaration ; (4) that the codicils were not J^ |;^^*;/ 
duly executed ; and (5) that the codicils were Courtremained 
intended to be dependent on the wiU and to 'J!{rofT^ 
have no force apart therefrom. Judicature 

On the 9th of June the replication was filed defendants 
by the plaintiffs, demurring to the last plea, '^''"^^^^^^ 
and joining issue on the other pleas. the Court of 

On the 14th of June the defendants deKvered fssyf^^^'eo, 
their joinder in demurrer. for a rehear- 

On the 22nd of June the following order was ^haiir^m^ *^' 
made : — " Whereupon the Judge Ordinary did, greeted to do so, 
to wit, on the 22nd of June, 1875, upon the^«^i„^o„ the 
application of the plaintiffs and by consent, -f*^^*^"*^/.* 

1 !• 1 iTi 1-iir* treated as be%n (J 

order that this cauBO should be heard before conclusive as 
the Court itself without a jury." t'y'^^i'' 

On the 25th of November the President oithatitwasnot 
the Probate Division, having stated that ^^^^^7 defendants 
had to discharge the functions of a lury and ^^,^^t *^" 

. . . phedfor a re- 

give his verdict upon certain questions of fact, hearing, and 
decided those questions in the plaintiffs' favour, ^^fh^reatthe 
and the following order was made : — " This decree as a 
Court doth find that the Right Honourable frLt^anli 
Edward Burtenshaw Lord St. Leonards, the appeal from it. 
deceased in this cause, made and duly executed 
his last will and testament bearing date on or 

11 
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about the 13th January, 1870, and that the 
contents thereof were in substance or to the 
effect set forth in the 3rd paragraph of the said 
declaration as amended, and that the said de- 
ceased also made and duly executed eight 
codicils to the said wUl, the same being the 
scripts bearing date respectively March 23rd, 
1870 ; July 4th, 1871 ; September 16th, 1871 ; 
September 20th, 1871 ; Jifovember 24th, 1871 ; 
March 27th, 1872 ; May 1st, 1872; and August 
20th, 1873, now remaining in the Probate 
Registry of this Court annexed to the aflBdavit 
as to scripts of the Honourable and Reverend 
Frank Sugden, the Honourable Charlotte Sug- 
den, and John Reilly, the plaintiffs, the said 
vvill and codicils having been propounded in- 
this cause on behalf of the plaintiffs, the exe- 
cutors therein named ; and that the said will 
and codicils were not, nor were either of them, 
revoked at the death of the said deceased." 

On the 7th of December the defendants ap^ 
plied for and obtained an extension of the time 
in which, under the Probate Act, 1857, Rule 60, 
applications for a re-hearing must be made. 

On the 21st of December, no motion having 
been made by the defendants for a re-hearing 
within the extended time, the plaintiffs applied 
for a decree, and the President, in order to 
clear the record, overruled their demurrer 
without argument, and a decree was made in 
the following terms : — " This Court doth pro- 
nounce and declare for the force and validity 
of the last will and testament of the late liord 
St. Leonards, and for the force and validity of 
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the eight codicils." A postea was, under the 
provisions of the Probate Act, 1857, indorsed 
on the record stating in effect the finding of the 
Court. 

The defendants appealed from the decree of 
the President. 

Eules 59 and 60, made in pursuance of the 
Probate Act, 1857, s. 30, are as follows : — 

" 59. An application for a new trial of an 
issue tried before a jury may be made to the 
Court by motion within fourteen days &om the 
day on which the issue was tried, if the Court 
be then sitting ; and, if not, on the first motion 
day after the expiration of the fourteen days. 

" 60. An application for a re-hearing of a 
cause heard before a Judge without a jury, and 
in which evidence has been given viva voce, 
may be made by motion within fourteen days 
from the day on which the same was heard, if 
the Court be then sitting ; if not, on the first 
motion day after the expiration of the fourteen 
days." 

Hawkins, Q.C, and Inderwick, Q,C. {Br, 
Tristram with them), for the respondents. — 
We submit that this appeal must be limited to 
the question of law arising from the decree and 
the facts as found by the President must be 
taken to be conclusive. The proceedings in 
the Court below were regulated by the Probate 
Act, 1857, and by the Rules made under that 
Act, for this was a pending suit at the time 
when the Supreme Court of Judicature Acts 
came into operation, and the President made 
an order under th^ Supreme Court of Judica- 
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ture Act, 1873, s, 22, that all pending suits 
should be proceeded with under the old prac- 
tice. Moreover the Probate Rules are still in 
force. Supreme Court of Judicature Act, 1875, 
section 18. The mode of appeal from the 
decree is therefore governed by the Probate 
Eules. The declaration, pleas, and replication 
were all filed and issue joined on matters of 
fact in dispute, and that issue delivered in 
manner directed by the Probate Eules; the 
President, as required, found on the issues, and 
his findings were indorsed in the postea on 
the record, and we contend that the decree 
which was pronounced upon his findings is 
the same as a judgment of the Court upon 
the findings of a jury. He found upon the 
facts, and there has been ample oppor- 
tunity for the appellants to apply to him for 
a re-hearing under Rule 60. As they have 
not made such an application, and as the 
time for making it is long since past, they 
are now conclusively bound by the Judge's 
finding as to the facts. [Mellish, L. J. — 
Tour argument is that the Court of Appeal 
cannot re-hear the whole case ? Jessel, M.R. 
— ^Why does it not come within the provision 
of the Supreme Court of Judicature Act, 
which says that the Court of Appeal shall have 
jurisdiction to hear and determine appeals from 
any judgment or order of the High Court of 
Justice? Is not this an order of the High 
Court of Justice ?] The Judge's finding upon 
the issues does not in the least degree operate 
as an order or as a decree. The appeal must 
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be against the decree, and if a party wants t/O 
have the facts discussed over again he must 
apply for a re-hearing in the mode prescribed 
by Rule 60. [Jessel, M.E. — That Rule, as I 
imderstand it, is only potential. It does not 
say that if a party does not apply for a re- 
hearing he is finally bound. See the mon- 
strous inconvenience of having the case re- 
heard by the same Judge, and how much 
better it would be to go to another Judge, or 
other Judges. Why should you ask us to 
adopt that which is absurd, when there is a 
rational proceeding pointed out by the Supreme 
Court of Judicature Acts? James, L.J. — I 
am bound to say it does not strike me as 
being absurd. Cockburn, C.J. — Nor me. 
Mellish, L.J. — ^The 14th Ride of Order 
LVIII. of the Rules of the Supreme Court 
provides that " no interlocutory order or rule 
from which there has been no appeal shall 
operate so as to bar or prejudice the Court of 
Appeal from giving such a decision upon the 
appeal as may seem just."] The mere finding 
of a fact is not an order or rule. A jury has 
no power to make an order, and a Judge tryiug 
issues of fact has no power to do so until he 
proceeds to act upon his finding. His mere 
finding of facts does not amount to an order ; 
it is a mere preliminary step, because before 
the order can be pronounced the facts must be 
ascertained, if the facets are at issue. The Rules 
under the Probate Act require an application 
for a rehearing of the Judge's finding of facts 
to be made within fourteen days from the day 
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of the hearing, and those Rules have not been 
abrogated by the Supreme Court of Judica- 
ture Acts. No doubt by the 16th section of 
the Supreme Court of Judicature Act, 1873, 
the jurisdiction of the Probate Court was trans- 
ferred to the High Court of Justice ; and the 
19th section gives the Court of Appeal jurisdic- 
tion and power to hear and determine appeals 
£pom any judgment or order of the High 
Court (with certain exceptions mentioned in 
sect. 49), subject to the Eules of Court. The 
22nd section provides that pending suits shall 
be continued and concluded as the Courts, to 
which they are attached, respectively, may think 
fit to direct. The President of the Probate 
Division thought fit to direct that all pending 
suits, of which this was one, should be con- 
tinued under the old practice. [James, L.J. — 
Is there no authority upon this question ? Has 
there ever been an appeal to the House of 
Lords from the Probate Court in which the 
House of Lords entertained jurisdiction to in- 
quire into the finding of either Judge or jury 
upon a question of fact ?] There was the case 
of Charter v. Charter (L. Eep., 7 E. & I., 364), 
but that was a question of law ; the point does 
not seem ever to have been decided. The 18th 
section of the Supreme Court of Judicature 
Act, 1875, provides that all Eules and Orders of 
Court in force at the time of the commence- 
ment of the Act in the Court of Probate^ ex- 
cept so far as they are expressly varied by the 
First Schedule to the Act, or by Eules of Court 
made by Order in Council before the commence- 
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ment of the Act, shall remain and be in force 
in the High Court of Justice and in the Oonrt 
of Appeal respectively, until they shall respec- 
tively be altered or annulled by any Rules of 
Court made after the commencement of the 
Act. Order XXXIX., Rule 1, of the Rules 
of the Supreme Court, provides that a party 
desirous of obtaining a new trial of any cause 
tried in the Queen's Bench, Common Pleas, or 
Exchequer Divisions on which a verdict has 
been found by a jury or by a Judge without a 
jury, must apply for the same to a Divisional 
Court by motion, such motion to be made within 
four days after the trial. [Mbllish, L.J. — 
That Rule does not apply to the Probate Divi- 
sion or the Chancery Division.] The Probate 
Rules are in existence still, and govern this 
case. The new Rules of Court do not apply to 
proceedings pending in the Court of Probate 
before the Supreme Court of Judicature Acts 
came into operation. [Mellish, L.J. — ^We 
have held more than once that where notice of 
appeal has not been given before the 1st No- 
vember, 1875, the suit is not a pending one in 
the Court of Appeal within the meaning of the 
Act, on account of the use of the word " respec- 
tively " in section 22 of the Act of 1873, and 
that all proceedings in appeal are to be governed 
by the new practice, imless some proceedings 
towards appeal have been taken prior to the 
commencement of the Supreme Court of 
Judicature Acts.] There are two cases on 
which we rely in support of our objection : 
First, the case of Tommey v. White (6 CI. & 
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Fin. 786), where it was held that the House of 
Lords will not give relief to an appellant 
against an order of which he complains by 
his petition unless he has taken the proper 
course to obtain relief in the Court below. 
Secondly, the case of Fernie v. Young (L. 
Eep., 1 E. & I., 63 ; 14 L. T., 637), where 
the House of Lords held that, where a decree 
in favour of a patent was founded, upon its 
face, only upon the findings on certain issues 
which had been tried by a Vice-Chancellor with- 
out a jury, no evidence being entered in the 
decree, and no motion for a new trial having 
been made, the findings were not open upon the 
appeal, but the decree itself could alone be 
looked at. [James, L.J. — There is this differ- 
ence between the present case and that — though 
I do not know that it is an essential difference 
— here the appeal, as I understand it, is against 
the findings as well.] The appeal is against 
the decree and order. There is no appeal 
against the findings. [Cockburn, 0. J. — 
Supposing this case had been tried by a jury, 
and the jury had found that Lord St. Leonards 
purposely destroyed his will, and supposing 
upon the whole of the evidence the Judge came 
to the conclusion that that was an erroneous 
finding, all he could do would be to grant a new 
trial, but he could not act upon his own judg- 
ment as to what ought to have been the finding 
of the jury upon the evidence, and the result 
would be exactly the same in a case tried by a 
Judge without a jury, as is done at the assizes 
very often ; and on an application made to the 
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Court out of which the record arose for a new 
trial, upon the ground that the finding of the 
Judge was against the weight of evidence, all 
the Court could do would be to send the case 
down for a new trial; it could not enter up 
judgment contrary to the finding because in its 
judgment the finding of the Judge was wrong. 
Mellish, L.J. — On the other hand, in the 
Court of Chancery there was an appeal upon 
the facts as well as the law, and now the same 
rules apply in the Chancery, Common Law, and 
Probate Divisions. If we can accede to Mr. 
Hawkins* argument, shall we not be holding 
that we cannot entertain an appeal upon facts 
decided by a Vioe-Chancellor ?] Our contention 
is that this does not come within the Eules of 
Court imder the Supreme Court of Judicature 
Act. Here the issues were framed and tried 
under the old Rules of the Probate Court, 
which Eules are in force till new Eules are made 
for the regulation of suits in the Probate Court. 
The 1st section of the Common Law Procedure 
Act, 1854, shows that the right of appeal against 
the decision of a Judge on a question of fact is 
really more Kmited than that against the verdict 
of a jury. The appellants, by omitting to apply 
for a rehearing, have really assented to the 
correctness of the findings of the Judge, and 
are not in a position to dispute them now. 
Eule 60 of the Probate Eules refers only to 
cases in which evidence has been given vivd voce^ 
and there is a substantial reason why in such 
oases there should be a rehearing before the 
Judge who tried the cause, because a good deal 
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may depend upon the view which he takes of 
the demeanour of the witnesses. [Cockburn, 
O.J. — I have a difficulty in placing a case in 
which the Judge has decided the facts upon a 
different footing &om a case in which a jury has 
decided them. James, L.J. — I do not see the 
meaning of the words " vivd voce " in Eule 60, 
except for the purpose of putting a cause tried 
by a Judge in exactly the same position as if 
tried by a jury.] 

Tho Solicitor-General {Sir Hardinge Giffard, 
Q.C.)y Dr, Deane, Q.C,y and Bayford^ for the 
appellants. — The other side proceed upon the 
assumption that the mode of trial in the Court 
of Probate was the same as that in the Courts 
of Common Law, and there is no doubt that as 
a rule a Judge at Common Law had no juris- 
diction to try questions of fact; but in the 
Court of Chancery it was otherwise, and in 
the Court of Probate it was otherwise. Under 
the old practice it was quite competent for 
the Court of Chancery to send an issue to be 
tried by a jury, and yet to decide contrary 
to the finding of the jury. [James, L. J. — We 
held the contrary the other day, in Ex parte 
Morgan; re Simpson^ where we held that 
the verdict of a jury was conclusive upon the 
Court, just as it was upon a Court of Common 
Law, unless the Court was in a position to give a 
judgment non obstante veredicto,'] The Court 
of Appeal in Chancery had the whole case openj 
although questions of fact were involved, and 
reversing the decree of the Judge below it often 
reversed his findings upon the facts. [James, 
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L.J. — In the Court of Chancery there was no 
such thing as a finding upon the facts.] Nor 
is there here any finding of fact in the proper 
sense of the words . [James, L.J. — ^Wehave no 
such thing as apostea in Chancery.] The postea 
here is not analogous to that at Common Law, 
where the finding on each issue is stated separ- 
ately ; here they are all jumbled together. 
Where there is an issue, in the proper sense of 
the word, separated jErom the hearing of the 
cause, the proper course may be to apply for a 
re-hearing ; but it is absurd to have the whole 
cause re-heard by the same Judge, where the 
facts and the law are mixed up together. As 
for the case of Fernie v. Young, relied upon by 
the other side, the decision there turned mainly 
upon the language of the 6th section of the 
Chancery Amendment Act of 1858, which 
provides that in trials before a Judge without a 
jury " the verdict of the Judge shall be of the 
same efiect as the verdict of a jury imder this 
Act," and as there is no analogous provision in 
the Probate Act or Rules, that case is no autho- 
rity for holding that there is no right of appeal 
from the decision of the Judge of the Probate 
Court on a question of fact. We base our 
right of appeal upon Order LVIII., Rule 2, of 
the Rules of the Supreme Court, and that gives 
a right of appeal from the whole or any part of 
any judgment or order. [Cockburn, C.J. — 
These proceedings having been taken prior to the 
commencement of the Supreme Court of Judi- 
cature Acts, must not we look to the law which 
governed proceedings in the Court of Probate 
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before ? And if, according to the old practice of 
the Court of Probate, it was necessary to appeal 
within fourteen days, you having failed to do 
that, your right of appeal is gone unless it is 
revived by the Supreme Court of Judicature 
Acts.] That assumes that Rule 60 of Probate 
Rules applies to appeals, which we contend it 
does not. It rests entirely upon the proposition 
that what are called the findings of the Judge, 
are matters which bound him in his capacity of 
the President of the Probate Division, and not, 
as we contend, simply a decree in the cause. If 
our remedy were by a re-hearing. Rule 60 of the 
Probate Rules would be applicable ; but, as the 
Legislature has in the meantime given us the 
right to appeal from the decree of the Judge, 
that Rule becomes inapplicable. The Rules of 
the Supreme Court, Order LVIII., Rule 11, 
clearly contemplates that questions of fact 
should come before the Court of Appeal. 

In answer to a question by the Lord Chief 
Justice, 

The Solicitor-General stated that he pro- 
posed to have the case re-heard upon the short- 
hand notes of the evidence taken in the Court 
below. 

After some further discussion, 

The Lord Chief Justice said that they 
were all of opinion that it was optional for the 
parties to apply to the Judge for a re-hearing of 
the evidence if they should think it desirable 
to bring it again before his mind, but that they 
might, if they pleased, treat the order as a final 
decree and appeal &om it. 
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THE FIRST SCHEDULE. 



OEDEE I. 

EULE 2. 



{The Procedure and Practice with reaped to 
Interpleader under the 23 ^ 24 Vict. c. 126, 
shall apply.) 

Supreme Court of Judicature. 

High Court of Justice. — ^Exchequer 

Division. 

(Before Beaitwell, Amphlett, and Huddleston, BB.) 
February 2rd and lOth, 1876. 

DODDS V. SHEPHERD (lEATHERDALB, 

CLAIMANT.) 

This was an appeal by the plaintiflfs execution 2fo appeal lies 
creditors from an order made at chambers by*{^'*^/j^^*" 
Lindley, J., on an interpleader summons, imder •^"^^ «< 

,1 o 3 T n J. chambers, on 

the summary powers conierredupon a Judge at an inter- 
chambers by s. 14 of the Common Law Procedure P^^'^r sum- 

_ mons ttnder 

Act, 1860 (23 & 24 Vict. c. 126), to determine all the summary 
claims where the amount in dispute is small, P!^^^J ^*^' 

^ ^ ^f erred upon 

from which decision there was not, prior to the him by s. u 
Supreme Court of Judicature Acts, 1873 and tawB^^re 
1875, any appeal. ^^^, i860, 

Judgment had been obtained by the plaintiffs order Ly Rule 
against the defendant, upon which an execution ^>^ *7?'^r 
was issued under which the goods of the defen- new system of 
dant were seized by the sheriff of Middlesex on ^^^f^f ^^ 
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the Judge at the 11th January, 1876. The goods, which 
li^'rJZ'. were of the value of £24, were claimed by one 
ing leave to Leatherdale as assignee thereof in possession 
l^lLeilim, Under a deed dated the 3rd of August, 1875, 
gwe the Court and thereupon an interpleader summons was 

above jurxsdxC' , ,_ t i 

tion to hear taken out, which came on to be>heard at Judges' 
the appeal. chambers before lindley, J. Counsel, on behalf 
of the several parties, namely, the claimant, the 
plaintiffs, the execution creditors, and the sheriff, 
attended and argued on behalf of their respective 
clients. For the plaintiffs, it was contended, 
first, that the deed in question was a bill of sale, 
and ought to have been registered under the 
Act, and that not having been so registered, it 
was invalid and inoperative; and, secondly, 
that the claimant was not in possession of tho 
goods at the time of the seizure. — For the clai- 
mant it was argued that the deed in question 
was an assignment for the benefit of creditors 
generally and not a bill of sale, and that it did 
not, therefore, require to be registered under 
the Bill of Sale Act. The learned Judge took 
time to consider the decision in the matter on 
the 26th January, after stating that he had felt 
considerable doubt upon the subject, but that 
the balance of his mind was in favour of tho 
claimant, the assignee imder the deed, his lord- 
ship made the order now appealed from, to tho 
effect " that the execution creditors " (the plain- 
tiffs) *• do withdraw from possession of the goods, 
&c., seized in the action, and that no action be 
brought in respect of such seizure ; the execution 
creditor to pay possession money." 

Feb. 3 and 10.— R. V. Williams^ for the 
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plaintiflfe, now moved to vaiy or reverse the order. 
— The question in the case was purely one of 
law, depending on the construction of a deed 
which, on the part of the execution creditors, it 
is contended, is a bill of sale, and not a deed for 
the benefit of creditors as the claimant contends 
it is. [Bramwell, B. — Sect. 17 of the Common 
Law Procedure Act, 1860, is applicable, and the 
decision of the Judge at chambers is " final and 
conclusive." Hupdleston, B., referred to and 
read section 14 also.] That is not disputed, but I 
contend that the Supreme Court of Judicature 
Act, 1873, sections 19 and 50, has altered the 
law. When before Lindley, J., it was assumed 
by all parties that an appeal would be had. 
[HuDDLEST0N,B. — Wc are uot the Court referred 
to in section 19 of the Supreme Court of Judi- 
cature Act, 1873, and Rule 2 of Order I. of the 
Act of 1875 shows that the Common Law Pro- 
cedure Act, 1860, section 17, applies, for it 
enacts that " with respect to interpleader the 
procedure and practice under the Interpleader 
Acts is to apply to all actions and all the Divi- 
sions of the High Court of Justice."] That 
applies only to the practice and procedure in 
interpleader cases. The right of appeal is 
neither one nor the other. 

Charles Scott ( Winch with him), for the clai- 
mant, and Bremner^ for the sheriff', were not 
heard. 

Bramwell, B. — I am of opinion that we 
ought not to hear this application. "We have 
no jurisdiction to do so, and we ought not to 
allow such jurisdiction to be given to us by the 
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oonsent of the parties ; for I think that it is for 
the benefit of the public generally, and nn- 
doubtedly the intention of the Common Law 
Procedure Act, 1860, that these small matters 
should be disposed of summarily at chambers 
without putting the parties to expense, and 
that the decision should be final. The question 
is, are we boimd to hear it. 

Mr. Justice Likdley in this case took upon 
himself to decide the question between these 
parties summarily under section 14 of the Com- 
mon Law Procedure Act, 1860 ; and section 17 
of that Act enacts that his decision shall be 
final. Under these circumstances he could not, 
before the Supreme Court of Judicature Acts, 
have enabled the parties to appeal against his 
decision, even though he gave them leave to do 
so. He might, after hearing the case, have 
refused to have decided it summarily, or he 
might have stated a special case, or he might 
have reserved his judgment and have asked 
the Court, as it were, to sit with him as asses- 
sors ; but he could not have given a power of 
appeal. 

Do the Supreme Court of Judicature Acts, 
then, enable the Judge at chambers to give the 
parties power of appeal, and do they give us 
jurisdiction to hear such appeal? I do not 
think they do. It was suggested that the inten- 
tion of the Legislature, as shown by section 50 
of the Supreme Court of Judicature Act, 1878, 
— " that every order made by a Judge at cham- 
bers may be set aside," — was to remove the 
restriction as to appeals of this nature in section 
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17 of the Common Law Procedure Act, I860, 
and that these provisions are by impKcation 
repealed as being inconsistent with section 50. 
But on this point the true rule has been laid 
down by Mr. Justice Montagu Smith (citing 
Lyn V. Wynj Bridgman's Judgments, 122, 127), 
in The Conservators of the Thames v. Hale, L.B., 
3 C. P., 421 :— " The law will not allow the 
exposition to revoke or alter by construction of 
general words any particular statute where the 
words may have their proper operation without 
it." I read section 50 of the Supreme Court 
of Judicature Act, 1873, as giving a general 
power of appeal, but not in any way repealing 
the special enactment in section 17 of the Com- 
mon Law Procedure Act, 1860, that no appeal 
shall lie from an interpleader order made under 
the summary jurisdiction given by section 14 of 
that Act. Section 50 is merely for regulating 
appeals where appeals are intended. But, 
again, "the appeal,'' says section 50, "is to be 
according to the course and practice of the Divi- 
sion of the High Court to which the particular 
cause or matter in which such order is made 
may be assigned." There is no practice at all 
applicable to-appeals from orders expressly made 
under the summary power ; and by Order I., 
Eule 2, C- the Bules of the Supreme Court, it 
is enacted that "the procedure and practice 
under the Interpleader Acts shall apply to all 
actions and all Divisions of the High Court of 
Justice." Mr. Williams ingeniously suggested 
that the right of appeal was neither " proce- 
dure " nor " practice," but it seems to me impos- 

12 
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sible to suppose that that Exile does not incorpo- 
rate the provisions of the Interpleader Statutes. 

Amphlett and Huddleston, BB., concurred. 

Appeal dismissed.'*'^ 

OEDER II. 
Rule 4. 
{Leave necessary before issuing Writ for service, 
or of which notice is to be given, out of the 
Jurisdiction.) 

Chancery Division. 

(Before Sib Cha&les Hall, V.C.) 
March Sth, 1876. 

MEEK t?. MICHAELSON. 

The leave of The defendant in this action was a foreigner 
^'Mcmaryfor resident out of the jurisdiction, at Havannah, 
the issue ofaia the island of Cuba, and the plaintiff had in- 

writ, notice of -, j r • • j. • i r t • j. i_ j. 

which is inten- dorsed his wnt With a claim to have an account 
^^ % ^If*^^^ taken of partnership dealings between him and 
Jurisdiction, the defendant under an agreement of partner- 
wwJ bf given ®^P entered into at Liverpool, and to have the 
where the de- affairs of the partnership wound up. The writ 

fon^Mr'^esi- ^^^ ^®®^ issucd out of the Liverpool District 
dent out of the Registry, and, 

Richmond, for the plaintiff, now applied for 
an order for the substitution of notice of the 
writ for service of it on the defendant in Cuba. 

Hall, V.C. — The leave of this Court must 
first be obtained for the issue of the writ out of 
the District Registry, as you propose to give 
notice of it out of the jurisdiction. 

Richmond then applied for such leave also. 

Hall, Y.C. — ^My imiDression is that if I 

* 1 Ex. D., 75 ; 46 L. J. (Ex.), 467 ; 34 L. T., 358 ; 4 
W. E., 322. 
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gave leave to issue the writ, the District 
Registrar miglit make the order for the substi- 
tution of notice for service ; but as you combine 
the two applications I will both give the leave 
and make the order.'*^ 



Queen's Bench Division. 

(Before Sir Alexander Cockbukn, C.J., Quain, J., and 

Pollock, B.) 

April lOth, 1876. 
SCOTT t\ THE ROYAL WAX CANDLE COMPANY. 

This was an action affainst a Dutch company . - . 

o *■ '' A forexgn cor- 

in Amsterdam, having no office or place of busi- poratiaimay 
nessin England, and not registered in England. ttl7of^^Ht 
The plaintifiF obtained leave to issue a writ of summons out 
under the present Eule and Order XI., Rule 1. tion!^^o'o^.' 
On the 27th of December, 1875, notice of the ^^''/^^ ^"^^ 

... to proceed is 

wnt m the action was served upon the necessary be- 
defendants in Amsterdam in Form 3 of Part "i-^^ZVi^mZy 
of Appendix (A) of the Schedule to ^q Judgment un- 
Supreme Court of Judicature Act, 1875. They xiii. RuU^ 
did not enter an appearance, and on the expiry *^ default of 
of the notice the plaintifip signed interlocutory mtwithstand- 
judgment under Order XIII., Eule 6. '^Vj^ZZf 

A summons was taken out on behalf of the the Court or a 
defendants, before the Master, to set aside ^"^^j gTw^? 3 
the writ and judgment and aU other pro- of Part I. of 
ceedings in the action, on the ground that the 
Court had no jurisdiction over the defendants; 
or to set aside the judgment on the ground 
that it was irregular, the plaintiflF not having 

* W. N., 1876, p. 111. 

t The words "by leave of the Court or a Judge " have now 
been omitted from Forms 2 and 3 of Fart I. of Appendix A 
(Kales of the Supreme Court, June, 1876). 
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obtained an order to proceed ; or to set aside the 
judgment as having been signed by surprise, 
and owing to a mistake on the part of the 
defendants in the practice of the Court. 

The summons was referred by the Master, 
who entertained some doubt about the proper 
practice, to Quain, J., who, on the 2nd of March, 
referred it to the Court. 

April 10. R.E. Webster, ior^he defendants, 
now moved to set aside the writ and judgment. 
The question is, first, whether a foreign corpora- 
tion who have no oflSee in England can be served 
with process under Order XI., Eule 1. Ingate v. 
Austrian Lloyd's, 4 G.B. (N.S.), 704, decided 
that it could not, under s. 19 of the Common 
Law Procedure Act, 1 852. The form of notice in 
Appendix (A) , Part I, Form 3, of the Act of 1875, 
does not apply to a foreign corporation. The 
legislation of the Act is exactly the same as that 
of the Common Law Procedure Act, 1852, ss. 
18, 19. In the Chancery practice it is clear there 
was no such service. The existing practice is 
expressly reserved by s. 21 of the Act of 1875, 
and the note at the head of the Schedule, where 
there is no enactment to the contrary. Dinim- 
mond V. Drummond, L. E., 2 Ch., 32, was 
against a private person. Order XI. does not 
apply to cases where personal service cannot be 
efiected. Secondly, no order for leave to pro- 
ceed was obtained by the plaintiff pursuant to 
his own notice. The plaintiff must satisfy a 
Judge at chambei's that he has a good cause of 
action, and then serve his order to proceed 
upon the defendant, who until then need take no 
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notice of the proceedings. Thirdly, evenif the two 
previous, points are decided in the plaintiiBf's 
favour, the defendants ought to be let in to de- 
fend ; they have been misled by the form of the 
notice and they have a good defence on the merits- 
Finlayj for the plaintiff. — ^As to the first 
point there is no reason why a foreign corpora- 
tion should not be a defendant ; it has always 
been able to be a plaintiff. [Cockburn, C.J. — 
Because, of course, it can follow an English 
subject, defendant, in the English Courts.] In 
Newhy v. Von Oppen, L. E., 7 Q. B., 293, this 
Court decided that a foreign corporation could 
be sued in this Court, if it has a place of business 
in this country. As to the decisions under the 
Common Law Procedure Act, 1852, section 18 
is wholly inapplicable to a corporation; and 
section 19, which gives a method of proceeding 
against foreigners, clearly points to individuals. 
There is no express provision in the presen 
order for serving a foreign corporation; it 
is left to the discretion of the Court. Lewis 
V. Baldwiriy 11 Beav., 153, shews that service 
upon an Irish corporation, having no office 
in this country, may be good, by direction 
of the Court of Chancery. In Chancery the 
Court could order service of process: Dan. Ch. 
Prac, 2nd ed., p. 419 ; DrummondY. Drummond, 
L. E., 2 Ch., 32 ; and these Eules are intended to 
provide procedure for all the Divisions of the 
High Court of Justice, and do not take away any 
power possessed by any one of them before. In 
Sheeht/Y. The Professional Life Assurance Com- 
panf/f 3 C. B. (N. S.), 597, a judgment obtained 
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in Ireland against a corporation in London was 
enforced in England. In Westman v. The Aktie- 
bolagst JEkmana Mekaniska Snickerifdbriky 1 Ex. 
D., 237, the Exchequer Division held that 
notice of the writ, and not the writ itself, 
must be served on a non-resident foreign cor- 
poration ; but that there is nothing to prevent 
the issue of a writ against it. As to the second 
point, no order to proceed was necessary ; leave 
: is now obtained beforp the writ is issued at all : 
Order II., Eule 4. Formerly, too, it was only 
in a limited class of cases that you might 
proceed against a person out of the jurisdiction. 
The words in the present form, " may by leave 
of the Court or a Judge proceed," are copied 
from Form 3, of Schedule (A), to the Common 
Law Procedure Act, 1852, by inadvertence. 
Order LXIIL defines " person " as including 
" corporation." 

Webster^ in reply. 

CocKBURN, C.J. — ^Prior to the passing of the 
Supreme Court of Judicature Acts a Common 
Law Court could not, I think, have sanctioned 
these proceedings. The terms of the 19th 
section of the Common Law Procedure Act, 
1852, are not applicable to corporations not 
regulated by English law. With regard to 
the alleged practice of the Court of Chancery 
as to ordering its process to be served on foreign 
corporations out of the jurisdiction, I would 
only say that is a matter upon which I do not 
take upon myself to express any opinion. 
Order XI., by a short cut, has put an end to all 
questions of that kind. It has given to all 
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portions of the High Court tho power to order 
service upon as many defendants as is desired, 
whether sued in their own persons or as a 
corporation, in the cases mentioned in that Bule. 
The language of Eule 1 of Order XI. is quite 
large enough to include a foreign corporation as 
well as a foreign subject resident abroad. The 
words differ widely from those in the 18th and 
19th sections of the Common Law Procedure 
Act, 1852, the difficulty arising under which 
is here entirely done away with. Whatever 
the Rule comprises in its terms must be con- 
sidered within its operation. I think, therefore, 
that upon the construction of Order XI. this 
service might be made. 

With regard to the other question, whether it 
is necessary for the plaintiff to obtain leave to 
proceed after having obtained leave to issue the 
writ, I think the plaintiff was in order in signing 
judgment without leave to proceed ; but I also 
think that this form of notice was calculated to 
mislead, and that, therefore, having regard to 
the position of the defendants, the judgment 
ought to be set aside and the defendants be 
let in to defend upon paying the costs. 

QuAiN, J. — ^I am of the same opinion. I 
think it is plain, when you come to look at 
Order XI., that this service was good. Order 
XI., Eule 1, which was intended to apply gene- 
rally in future to all the Divisions of the High 
Court, expressly provides for service out of the 
jurisdiction of a writ, or notice of a writ, in cer- 
tain cases, and specifies the particular classes of 
cases. I do not see that there is any difference 
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made in the Rule between service upon an 
individual foreigner and a foreign corporation ; 
one is a natural person, the other is an artifi- 
cial person. Whether the defendant is a cor- 
poration or not, he is equally subject to be sued. 
"When you come to the practice at the time this 
Order was made, it shows strongly that the 
intention of the framers of the Order was to 
alter that practice. 

The decision in Ingate v. Amtrian LloycVsy 
4 C. B. (N. S.), 704, that s. 19 of the Common 
Law Procedure Act, 1852, does not apply to a 
foreign corporation, I should like, if necessary, 
to have reconsidered. Lewis v. Baldwin ^ 11 
Beav., 153, 1 regard as some authority for the 
statement that the distinction between service 
on a foreign subject and a foreign corporation 
was unknown to the Court of Chancery. 

Pollock, B. — I am of the same opinion. 
The language of Order XI., Eule 1, is large 
enough to include foreign corporations. The 
language of s. 19 of the Common Law Proce- 
dure Act, 1852, was much more restricted. 

Motion granted, subject to payment of the 
costs by the defendants.* 



Chancery Division. 

(Before Sir Charles Hall, V.C.) 
May 3rdy 1876. 

BACON V, TURNER. 

leave given hj This was an action for the administration of 
oTa forever Certain trusts of a will, and the plaintiff wished 

* 1 Q. B. D., 404 ; 46 L. J. (Q. B.), 686 ; 34 L. T., 683 
24 W. R., 668 ; W. N., 1876, p. 20. 
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to serve notice of the writ of summons upon a resident out of 

^ 1 • i 1 • T 1 -rrr* i~ i the jurisdiction 

German subject, wno was residmg at Wiesbaden, notice of a 
in Nassau, and on his wife, an Englishwoman *^'**^ of sum- 

^ ' ' o monSf amended 

residing at the same place. by the omission 

Oswald^ in moving ex parte for leave to issue f/ ^^ Vaveof 
and serve notice of the writ on these defendants, ^^ Court or a 
called attention to the recent decision of the icrit itself and 
Queen's Bench Division, in Scott v. The Royal *^otnotiee of it 

. 1 . 1 T 1 /^i • i» '"^^ *^ served 

Wax Candle Company,^ in which Lord Chief on an English 
Justice Cockbum expressed his opinion that the ^^uTton^h^ 
notice ought to have been amended, as rxm- foreigner and 
leading. Having regard to this case the plaintiff ^^i^^ ''abroad, 
also asked for leave to amend the notice of writ 
by striking out the words " by leave of the Court 
or a Judge." 

Hall, V.C.^ — ^I shall follow Scott v. The Royal 
Wax Candle Company, You may issue and 
serve notice of the writ, amended by omitting 
the words, " by leave of the Court or a Judge." 
The female defendant cannot be considered a 
foreigner, and must be served with the writ.f 



Exchequer Division. 

(Before Bramwell and Amphlett, BB.) 

PRESTON V. LAMONT. 
June 26^/*, 1876. 

This was an application on the part of the ^^^ qu€sfion 
plaintiffs, who had brought an action against ^j^^y^J?** 
the defendants to recover the price of goods ^[^owing ser- 
sold and delivered, to strike out the statement o/«mwww«* 
of defence filed by the defendants, as wholly V**.^/,^]^ . 

•^ ^ J jurisdiction is 

bad. 



* Ante, p. 179. 

t 1 Ch. Div., 276 ; 34 L. T., 349 ; 24 W. B., 637, 
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one abtohUely 
within the dis' 
eretion of the 
Court or Judffe 
applied to for 
leave under 
Order II,, 
Rule 4f auljeet 
only to appeal. 
An attempt 
having been 
made to raise 
this question 
in the state^ 
ment of 
defence, the 
statement of 
defence was 
struck out as 
bad. 



The action was for the price of goods sold 
and delivered. 

The statement of defence was to the following 
effect : That the action was commenced on the 
18th January, 1876, by a writ in the form 
given in the Eules of Court, 1875, Appendix 
(A), Part 1, Form 2, under colour of Order II., 
Rules 4 and 6, and was served on the defendants 
at Glasgow, in Scotland ; that the action was 
brought for the breach of a contract made at 
GHasgow, and out of the jurisdiction of this 
Court ; that there never was any breach of it 
within the jurisdiction, and that none of the 
circumstances mentioned in Order XI., Eule 1 , 
existed ; that the defendants were bom in Scot- 
land, Scottish subjects of the Queen, and of 
parents who were also such subjects, and were 
long before, and at the time of and ever since 
the issuing of the writ, resident and domiciled 
in Scotland alone, and had not been during the 
same period, resident or domiciled in England, 
or within the jurisdiction, and were entitled to 
all the privileges and immunities secured to the 
Scottish subjects of the Queen ; that, even if 
any of the circumstances mentioned in Order 
XI., Eule 1, existed, the subject-matter of the 
action was alleged debts or breaches of contract 
by non-pajonent of money, over which, when 
the Judicature Act, 1873, was passed, no Court 
of Equity had jurisdictioii, but which were 
wholly within the exclusive jurisdiction of the 
Courts of Common Law; that no Court, the 
jurisdiction whereof is transferred to or vested 
in this or any Court by the Judicature Acts, 
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1873 or 1875, nor any other Court, save 
Courts established in Scotland, had, up to the 
passing of the Judicature Act, 1873, any juris- 
diction or cognizance over such subject-matters 
as those in this action exercisable by process 
in Scotland, or having any validity in Scotland, 
or as regards persons living in Scotland ; that 
no jurisdiction capable of being so exercised 
was transferred to or vested in this Court by 
section 22 of the Judicature Act, 1873 ; that 
several of the Scotch Courts, and particularly 
the Court of Session at Edinburgh, have com- 
plete jurisdiction over all the subject-matters of 
this action, and the defendant, and can do 
complete justice therein. 

The plaintiff lived in Kent and the defendant 
in Glasgow ; the goods, the subject of this action, 
were ordered by the defendant in Glasgow of 
the plaintiff's agent in that place, who, as was 
usual, transmitted the order by post to the 
plaintiff, who then sent the goods by carrier to 
the defendant at Glasgow. The invoice sent 
with the goods was headed : — " Payment to be 
made direct to J. Stone and Co., London."— 
("J. Stone and Co.," being the name under 
which the plaintiff traded.) 

The plaintiff had on January 18th, 1876, 
obtained leave from a Judge under Order II., 
Eule 4, to issue a writ out of the jurisdiction 
pursuant to the provisions of Order XI., Eule 
1, and this writ was served on the defendant in 
Glasgow. The defendant appeared and re- 
quested a statement of claim; he also on several 
occasions obtained time to plead. On May 
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15th, 1876, lie took out a summons to set aside 
the service of the writ and all subsequent pro- 
ceedings, on the ground that the English Courts 
had no jurisdiction and that no part of the 
cause of action arose in England ; but the Judge 
refused to make the order, on the ground that the 
application wa^ too late, and this decision was, 
on appeal, aflSrmed by the Exchequer Division. 

Doddy for the plaintiff, now moved to strike 
out the statement of defence. — The statement 
of defence is bad, it amounts to a plea in abate- 
ment, and this is forbidden by Order XIX., 
Eule 13. The question has been decided by 
the Judge at chambers on evidence there pro- 
duced, and cannot be raised by plea. Even if 
there had been an irregularity in the service, 
still the defendant, having appeared and asked 
for a statement of claim, has waived it : E.c 
parte Robertson^ L. R, 20 Eq., 733. But even 
if it were not so, the issuing of the writ is con- 
clusive as to the jurisdiction. Drummond t\ 
Drummond, L. R., 2 Ch., 32. 

Crompton, for the defendant. This is a plea 
to the jurisdiction. The question of jurisdic- 
tion is one of fact, to be tried by a jury, and 
not by a Judge in a summary way at cham- 
bers. If there was an action about land near 
the border, then the defendant would have a 
right to a trial by jury as to whether the land 
were in England or Scotland. So here the 
defendant is entitled to prove facts which will 
show that there was no contract in England. 

Bramwell, B. — This statement of defence 
is, without doubt, bad, and I think that it 
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ought not to be allowed to stand, for it is, in 
reality, not a plea to the jurisdiction, but to the 
propriety of the service of the writ. Certainly 
if a statement of defence be plausibly good, 
we ought not to strike it out; but here we 
have to deal with one that is cleariy bad. This 
statement does not amount to a plea that, if 
the defendant had been found within the juris- 
diction of this Court, the action could not have 
been maintained. The effect of the Rules re- 
lating to this question is, that the plaintiff 
must get the leave of a Judge before he can 
serve the writ ; the Judge must be guided by 
the principles laid down in Order XI., Eule 1, 
and must be satisfied by the evidence adduced 
pursuant to Eule 3 of that Order. The de- 
fendant is then entitled to apply to set aside 
the service of the writ on the ground of mis- 
take, or on some other suflBcient groxmd ; but 
if the Judge declines to set it aside, then I 
think that there is no way of raising the point 
by plea or statement of defence. The question 
whether the action is within Order XI., Eule 
1, is a question for the Judge on the affidavit 
of the plaintiff, supplemented, it may be, by 
other evidence, and subject to an appeal to the 
Divisional Court ; and I am of opinion that 
there is no other way in which the question can 
be raised. Of course the defendant may, in his 
defence,allegethat he never made the contract, or 
never broke it, but he is not at liberty to say what 
the defendant has said here. I am of opinion, 
therefore, that the plaintiff's application to set 
aside this statement of defence must be granted. 
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Amphlett, B. — I am of the same opinion. 
It is quite clear that this is not a plea to 
the jurisdiction, but to the manner of the ser- 
vice of the writ. The Court, or the Judge at 
chambers, has a discretionary power, and ought 
not to make any order at all for the service of a 
writ out of the jurisdiction, unless, upon being 
satisfied that the cause of action arose in this 
coxmtry, and that it comes within the instances 
given in Order XI., Eule 1, they decide that 
the writ may, with propriety, be so served. 
The decision may then be questioned on 
appeal to the Court of Appeal, and, if needful, 
even to the House of Lords. This mode of 
pi'oceeding is, it seems to me, both convenient 
and useful, as it enables the question of juris- 
diction to be raised and settled in a cheap and 
speedy manner, before expense is incurred in 
relation to the defence of the action on the 
merits; whereas, if the question could be 
raised by plea, and it should in the end be 
determined that the case is not one within 
Order XI., Rule 1, then all the expenses of 
pleading and defending the action would be 
utterly wasted and thrown away. In my judg- 
ment, both convenience and justice concur in 
requiring that such a question should not be 
allowed to be the subject of a plea, or of a 
statement of defence. This statement of de- 
fence, therefore, must not be allowed to stand, 
and the plaintiff's application to strike it out 
must be granted. 
Application granted.* 

♦ I Ex.Div.,361; 24 W. R., 928; a5 L. T., 341. 
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EULB 5. 



{Form of Writ of Summons,) 

See the case of Scott v. The Royal Wax 
Candle Company, and Bacon v. Turner, re- 
ported under Eule 4 of this Order. 



EULE 6. 

{Application of the Procedure under the Bills 
of Exchange Act, 1855 ; 18 §• 19 Vict. c. 67). 

Exchequer Division. 

(Before Kelly, C.B., and Cleasby and Huddleston, 6B.) 

POLLOCK V. CAMPBELL BROTHERS. 

Janttary IZth, 1876. 

This was an action upon a bill of exchange, ^^ <»« ^c^^on 

v 1.x •i.T-* • xT_ j» i.1- X 'i. n under the JBilh 

brought within six months of the maturity of of Exchange 
the bill, the writ beinff indorsed under the ^^^» ^^^^» . 

' ° before a pla%n- 

BlUs of Exchange Act, 1855. The defendants uffcan sign 
carried on business in partnership at 39, •^^'*L*'* 
Lombard Street, City, and, as appeared by an appearance he 
affidavit, deposed to by a clerk to the plaintiff's /o//o,^ tLpro- 
solicitors, the writ was served by the clerk at ^^^l^/l^- 

' . . _. Bcribed by sect, 

the defendants' premises in Lombard ^iv^Qi i of the buu 
upon a person having the control and manage- Act^w^nie 
ment of the partnership business there, qsiiBl an affidavit of 
who informed the clerk who served the wni^ice^**orob-' 
that he was a partner, but declined to ^^j iam an order 
whether he was, or was not, the sole partner vcl proceed under 
the firm, or to give his name ; nor did the de- fJ'J^Zlre 
fendants know either of those facts. ActyiS52; and 

The defendants did not appear to the vmi/partZrah^ 
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service 
under Order 
IX., Rule 2, 
will not be 
allowed. 



Y^cr Order and the plaintiflfe filed an affidavit of service, as 
or an order for ^o\ey and applied at the office to sign final 
^^substituted judgment, under section 1 of the Bills of 
Exchange Act. The officer refused to allow 
it to be signed, on the ground that the name 
of the party served with the writ was not 
stated in the affidavit. Therefore an applica- 
tion was made at chambers for an order to 
enter judgment, on the ground that Order 
IX., Eule 6, had been complied with ; but the 
Master refused to make an order. The plain- 
tiff's then took out a summons for an order for 
" substituted service," under Order IX., Bule 2, 
which also was refused by the Master, on the 
ground that that Rule was not appKcable to the 
case of proceedings imder the Bills of Exchange 
Act. On appeal from both decisions to Denman, 
J., at chambers, the learned Judge referred the 
matter to the Court ; and now 

JB. Henn Collins^ for the plaintiffs, moved for 
leave to sigL/^udgment accordingly, and stated 
that the defendants were sued in the name of 
the firm, under Order XVI., Eule 10, which 
provides that " any two or more persons claim- 
ing or being liable as co-partners may sue or 
be sued in the name of their respective firms, 
if any ;" and the writ was indoi-sed under the 
Bills of Exchange Act, 1855 (18 & 19 Vict, 
c. 17). Service of the writ was effected under 
Order IX., Eule 6, which provides that 
" Where partners are sued in the name of their 
firm, the writ shall ,be served either upon any 
one or more of the partners, or at the principal 
place within the jurisdiction of the business of 
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the partnerBldp, upon any person ha^nng^ at the 
time of Bervioe the prinoipal busInesB tiiere ; aad| 
fiubject to the rules '^ thereinafter ^' contained^ 
such service shall be deemed good Berirjic{e-iipon the 
firm." This service the plaintifiPs hanre effected, 
and it is ^^ personal service'* within t}\6 meaning 
of S.1 of the Summary Procedure on ^^ps of Ex- 
change Act, 1855. NeithertiiatenaotD^entnorthe 
Orders under the Supreme Oourt of .lludioature 
Acts require that the name of the peapson served 
shoidd be known. Order IL| Bule i6, no doubt 
says that "^'the procedure imder the Bills of 
Exchange Act shall continue to be used ;" and 
the Master seems to have thought that under 
that Bule service on each individual defendant 
was still requisite. But the meaning of that 
Bule is that ** the procedure und^r the Bills of 
Exchange Act shall continue to be ujsed, where 
not inconsistent with any of the oth^eir Bules of 
the Supreme Court." Order II., Bule 6, must be 
construed with Order IX., Bule 6. It could 
not have been intended that plaintiflbin actions 
on bills of exchange should be depi^ived of the 
advantages which plaintiffs in (^er f^stions 
have, as to suing firms, and which the plainti£b 
in this action would have had, if they had 
indorsed their writ under Order III., Bule 6, 
if the defendant had either not ^peared, or 
had appeared and had not obtained leave to 
defend imder Order XrV., Bule 1. If, however, 
the Court thought that ** persox^jl service " 
on each defendant was necessary, hjs ^ould ask 
for an order for substituted or other service, 

13 
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under Order :IX.,Eiile 2, the plaintiflfe feeing 
"unable to -effect prompt personal service" 
t?ithin the meaning of that Bule. [Cleasby, 
B.-r-If Order IX., Bule 6, cannot be read with 
•Grd^ IL, Eule 6, neither can Order IX., 
Bule 2,] . . 

Kellt, G.Brf — ^I was for some time under 
the impression that^we ought to acced^e to thi^ 
application^ as Order IX^., Eule 6, is one of the 
tmost salutary prorviaions of the new Act. 

I should be disppsed to hold that, where the 
clerk to the plaintiff's solicitors has. served a 
♦writ, in which the defendants are sued; in the 
name of their firm, at the place of business of 
that firm, on a person who had the control and 
management of the business, and who told the 
clert that he wa« a partner, but refused to give 
his name, that that would be a good service. 
But. wien we consider ih^t this action in 
brought under . the Bills of Exchange Act, 
1855 (18 & 19 Yiot., c. 67), and we refer to 
Order II., Bule 6, we find that, "vdth respect 
to actions npon a. bill of exchange or promissory 
note, commenced within six months after the 
saine shall have become due and payable, the 
procedure under the Bills of Exchange Act 
(18 and 19 Vict., 0.67) shall continue to boused." 

It is admitted that this is an action under 
that Act, and the only question, therefore, is 
whether the application made here to sign 
final judgment against the firm of partners is a 
part of the procedure under that Act. Section 1 
of that Act provides that where the vn'itis 
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indorsed under that Act the plaintiff, on filing 
"an affidavit of personal service of such writ 
within the jurisdiction of the Court," and com- 
plying with certain other specified requircr 
ments, " may, if the defendant has not obtained 
leave to appear, and hap not appeared, sign 
final judgment at once," Now, the signkig 
final judgment is as much a part of " the pror 
cedure under the Bills of Exchange Act," as 
issuing and indorsing the writ itself. Th^ 
plaintiffs, therefore, must und,er that Act prpve 
" personal service of the writ," which they have 
not done, and therefore their application must 
be refused. 

Cleasby, B. — ^I am of the same opinion. We 
must, if we can do so, give effect to Order II., 
Eule 6, as well as to Order IX., Eule 6, If 
we could not give effect to the latter Rule with- 
out applying it to the former one, we shoul(J 
bo bound so to apply it. But there is, I 
think, little or no difficulty in giving effect 
to both of them, and there is no inconsistency 
between them. The effect of Order II., Eule 6, 
is to cause the procedure under the BiUs of 
Exchange Act to continue in all actions brought 
under that Act; and there is a reason for it, 
since under that procedip'e a plaintiff can sign 
final judgment and seize the goods of the de- 
fendant unless the defendant obtains leave to 
appear. The practice, therefore, under tha^ 
procedure, should be very strictly observed. 
Order IX., Eule 6, applies generally to the 
case of partners sued in thiB name of their firm, 
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9ad we can give gahflfauifiiJ eflfect to it, with* 
out applying it to cases ooming within Order 
ZL9 Bule 6. And, moreoYery the plniTififlW 
9onMi haye proceeded nnder tiie Bnles,* wfaidi. 
^piaUe plaintiflBi seeking to reooyer a liqni- 
dated money demand to specially indorse the 
wot and mgn final judgment if tiie defendants 
4p not appear; bat an application tosign jadg>- 
^flsit under these proyisions would require a 
ajbnct affidavit of service. 

HuDDLESTOK, B. — ^I am of tiie same opinion* 
^^bis is a procedure under s. 1 of tiie Bills 
of Exchange Aet^ 1855, by iduch ''per- 
8(Mial service " of the writ on the defendant, 
or an order for leave to proceed under the 
Oommon Law P^rocedure Act^ 1852, is neceGsaiy. 
That the Legislature did not mean the new 
procedure under ihe Supr^ie Court of Judi- 
eatnze Acts to apply to actions under tiie Bills 
of Exchange Act is dear from the terms of 
Order 11^ Bule 6. The Bills of Exchange 
Act contains no provisions for serving one only 
oi seyeral defendants, as has been done here ; 
and for an order to proceed under the Common 
Iaw Procedure Act, 1852, an application upon 
proper materials should be made at chambers. 
Personal service on each of tiie defendants is 
necessary in this case, and that has not been ef- 
fected. Therefore, the plamti£Es are not entitled to 
sign judgment and tiieir motion must be refused. 
Motion refused.! 

« Order in.. Bole 6 ; Order XTTT.. Boles 2, 3. 
tl Ex. D., 60; 45 L. J. (Ex.), IW ; 54 L. T., 360; 24 
W.B., 320. 
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ORDER m. 
Rule 2. 

(Amendment of IndarsemefU of Claim an Writ cf 

Summons.) 



Chancery Division, 

(Before Sir Gbo&gb Jsssel, M.H.} 
June ZOth, 1876. 

MATHIAS V* MATHIAS. 

In this case leave liaving been given by the "^^f jf!^LS 
Court to amend the writ, tiiie Clerk of Records uponpr^duc^ * 
and Write had been appUed to for the purpose ^i^??^ 
of making the amendment upon production of Ooumei and 
Counsers brief with the order indorsed thereon ^^Jj^*"* 
and initialed by the Registrar, but he refused to 
amend till the order had been drawn up. 

Snape now mentioned the matter to the 
Court. 

The Master of the Rolls directed that the 
writ be amended upon production of the brief 
ia the case indorsed by Counsel and marked by 
the Registrar with his initials.* 



Chancery Division. 

(Before Sib Chaklss Hall, V.C.) 
January Ibth, 1876. 

COLEBOURNE V. COLEBOURNE. 



In this case a brother and sister were entitled -^ M' ^^ 

tol jj* •!• ill ji 1 had eotmn&nccd 

personal estate m moieties ; the brother, who an adminiitra" 

was also sole executor, had advertised a large ^*on^^*^ 

, aaaantt her' 

part of the assets for sale, and had, it was brother^ who 

• W. N., 1876, p. au. 
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was Joint- alleged, expressed an intention shortly to leave 

legatee and sole i tt i' jt • / ji 

executor and the country. Under these circumstances the 
had advertised Q^g^f^j, commenced an* action for administration, 

the property , -, , . , . « 

for sale and and had endorsed ner writ with a claim for ad- 

X^' ot.. "^st^ation only. 

the country, Oswald, for the plaintiff, now moved ex parte 

was allowed to -t n • ii. - xi. 'j. i* tt tt ^ 

amend the in- hciore scrvicc, upon the authority oi H. v. jff .* 
dorsementon for the appointment of a receiver by name. 

her wr%t 

(w;AicAw;a«/or He submitted that the Court had full juris- 
administration ^^^^^^ to make the Order under the 

only) so as to 

extend it to Supreme Court of Judicature Act, 1873, s, 25, 

trl^u^c^ »^^«- (8)> although the writ had not been in- 

tion, and (2) dorsed with a claim for an injunction or receiver. 

or a recei . ^^^ ^ ^^ Court thought otherwise, he asked 

leave, under Order III., Rule 2, to amend the 
indorsement. It was at least doubtful whether 
the special indorsement was requisite. He 
referred to Wilson's " Judicature Acts," pp. 64, 
158, 159, 165. 

The Vice-Chakcellor said that the plain- 
tiff had better amend her indorsement by asking 
for an injunction to restrain the defendant jfrom 
receiving the proceeds of the sale of the pro- 
perty h(9 had advertised for sale, and for a 
receiver, and upon that amendment his Lord- 
ship would grant an interim injunction against 
the defendant. The plaintiff should also cause 
an intimation to be made to the auctioneer that 
he was not to part with the money. Notice of 
motion against the defendant might be given 
for Thursday next-t 

* 2 Charley's Ctises (Court), 80. 

1 1 Ch. D., 690 ; 46 L. J. (Ch.), 7*9 ; 24 W. E., 235. 



OEDEE V. 
Bulb I. 

(Issue of Writ of Summons from iHdrici 

Registry,) ' 



See the case of Ogeu v. Brabnttm, repotted 
tmder s. 64 of the Supreme Court of Judicature 
Act, 1873, supra^ p. 132. 



EULE.2. 

{Notice to Defendcmt of option of appearing in 
District Registry or in London.) 



See the case of Oger «?. Bradnum, reported 
under s. 64 of the Supreme Court of Judicature 
Act, 1873, supra, p. 132. 



OEDEE VI. 

EULE 1. 

(Issus of concurrent Writ of Summons) 



See the case of Dayies v. Garland, reported 
tmder Order XIII., Eule 1„ infra, p. 200. 

EuLB 2« 
{Service of Notice of concurrent Writ.) 



Probate, Divorce akd Admiralty Division. 

Probata, 

(Before Sir Jakes Hamxen, Fredideat.) 
February Sth and 9th, 1876. 

BEDDINGTON 'C. BEDDINGTON* 

The plaintiGfe, who were the executors of one ^ ^ru 



200 STJFBiKB OOURT OF JUDICATXTRB ACT, 1876, 



of whiek 
mtice tptu to 
hooorvod 
outefth$ 
juru^eOon, 
iuuodata 
oonourrmt 
^oritipUhono 
foroorviee 
within th$ 
juritdiotion. 



Henry ifofles, who died on the 3rd of December, 
1875, propounded lus will and oodioils. 

IndertHck, Q.O. (Tristram witli liim), ap* 
plied to the Ooiut to allow a writ of summons or 
notice of such, writ of summons to be served out 
of the jurisdiction on Louis Nicholas Adolphe 
H^gret, a resident in Paris, the husband of 
one of the next of kin who was separated and 
living apart from him in England. 

Hannbn, J., directed that a writ of summons 
should be issued and marked as concurrent, 
under Order YI., Bule 2, and that notice of the 
writ should be served on L. N*. A. Megret, under 
s. 19 of the Common Law Procedure Act, 1852.* 



ORDER Vin. 
Rule 1, 

(Benetcal of Writ of Summons.) 



Where a writ 
of summons 
had been re^ 
newed prior to 
the let Nov.y 
1875, an ap" 
plieation for 
ite further 
renewalf made 
within eix 
months from 
the first 
renewaffWae 



Queen's Bench Division. 

(Before Cockbubk, 0. J., Blackbttbk and Lush, JJ.) 

January 13M, 1876. 

DAVIBS V. GARLAND. 

The original writ in this action was issued on 
the 16th of January, 1876, and renewed on the 
14th of Juljj 1876. After renewal, the writ 
was lost. A copy of the lost writ was verified 
by affidavit. 

AppUcation was now made by Francis^ on 
behalf of the plaintiff, for an order directing the 
proper officer to seal as a renewed writ a copy 

♦ 1 P. D. 426; 45 L. J. (P. D. & A.),44; 34 L. T., 366; 
24 W. R., 348 
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on parohment of the copy writ annexed to the ''J^J^» ^^** 
affidavit yerifying the same. This would be a ^a^ writ had^ 
proceeding anologous to the renewal of writs J^^ "^ 
under section 11 of the Oommon Law Procedure io9t. An 
Act, 1862. [OocKBURN, 0. J.— Suppose sec- ?;g''^^'^ 
tion 11 of the Common Law Procedure Act concurrent 

writ WQ4 oi$9 

did not ezist| we should have no power to refund. 
renew a writ at all. That section requires 
certain formaHties. Ho^ 6an we, whose right 
to interfere depends on that section, dispense 
with those formalities P] By virtue of the 
authority the Court has over its own procedure 
to prevent failure of justice. [Lush, J. — ^It 
has been held that the Ccmrt is bound to refuse ' 
to renew a writ one day ifter the expiration of 
the statutory six months.] There was lacJieH 
in that case. The plaintiff should not have let 
the time expire. Here the plaintiff has been 
guilty of no negligence. [Cockbtjrn, C.J. — 
But the losing of the writ is not the defendant's 
fault.] Here there is merely a misfortune. 
Fisher v. Coa^ is an instance where a writ was 
stamped nunc pro tunc: see Day's Common 
Law Procedure Acts, f If not under the Common 
Law Procedure Act, 1852, your Lordships can 
issue a concurrent writ under Order VL, Rule 2, 
of the Supreme Court of Judicatu]*e'Act, 1876. 
[Blackburn, J. — ^The same objection applies. 
As we cannot renew a writ which does not 
exist, neither can we issue a writ concurrent 



♦ 16 L. T., 3a7. 



M 
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ynth one which does not exist. And the time 
.fer renewal is past.] 

^e CouBT reftised the order.* 



OEDEE IX. 

EULE 2. 

{Substituted Service^ or Substitution of Notice 
for Service^ where Personal Service cannot 
be effected.)^ 



Court of Appeal. 

(Before James, Mellish and Bagoallat, L.JJ.) 
August 9th, 1876. 

SLOMAN AND CO. V. THE GOVERNOR AND 
GOVERNMENT OF THE COLONY OF NEW 2EAJ.AND. 

As direct This action was brought by Messieurs E. M. 

service cannot ^t -i ^-i i . «. tt i 

be made upon oloman and (Jo., shipowners, of Hamburg, 
ajictitious affainst " the Governor and Q-ovemment of the ^ 

eorporatumf ° ^ 

such as " the Colony of New Zealand," to recover damages 
^^Ll^of ^^^ *^® alleged breach of two emigration con- 
the Colony of ^^ tracts, entered into on behalf of the Government 
soneither*can ^^ ^^"^ Zealand, on the 14th of May, 1874. 
!!ff*f!f"^^^ The contracts were made between Her Majeety 
the Queen, for and on behalf of the Colony of 
New Zealand, of the first part; Isaac Earl 
Featherston,of Westminster Chambers, Victoria 



♦ 1 Q. B. D., 260; 45 L. J. (Q.'B.), 137; 33 L. T., 727; 
24 W. K., 252. 

f See, also, Pollock v. Campbell Brothers, reported under 
Order II., Rule 6, supra, p. 191. 



service. 
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Street, the Agent-General in England for the 
Government of the said Colony of New Zea* 
land, as agent iot and on behalf of the t^i/i 
Goveriiment, of the second part ; and Slomaa 
and Co., of the third part ; and provided for 
the conveyance of emigrants from the port of 
Hamburg to the Colony. By the New Zealand 
Immigration and Public Works Apt, 1870 (33 
and 34 Vict., No. LXXVII., s. 39), the 
Governor is empowered to enter into immigra- 
tion contracts ; and by the Immigration and 
Public Works Act Amendment Act, 1871 (35 
Vict., No. LXXV., 8. 4), it is provided that 
such contracts shall be entered into in the name 
of the Queen, her heirs and successors. By the 
Crown Redress Act, 1871 (35 Vict.,No'. XLIX., 
s. 2), any person having any claim or demand 
against Her Majesty the Queen, which may 
arise or accrue after the 1st of January, 1872, 
within the Colony of New Zealand, is enabled, 
with the consent of the Governor in writing, to 
file a petition of right in the Supreme Court 
of the Colony to enforce his claims. On the 
17th of July a Divisional Court of the Com- 
mon Pleas Division, consisting of Lord Col^ 
ridge and Mr. Justice Archibald, made an order 
for substituted service of the writ upon Mr. 
John Mackrell, a solicitor in London, who had 
acted as solicitor on behalf of the Government 
of the Colony in this country. Mr. Mackrell 
appealed from this order. 

Edwyn Jones (with whom was Benjamin^ 
QjC), in support of the appeal, urged that the 
order was entirely wrong. There were, in truth. 
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no defendants to the addon, for the Govemor 
and GoyenuAent of the Colony were not a 
Corporation, nor was the Cbvemor alone a 
Corporation. But though the order might be a 
nullity, Mr. Haokrell ought not to be compelled 
to ran the risk of deciding whether he ought 
or ought not to appear on behalf of the Govern- 
ment. [Hellish, L. J. — ^This is really an action 
against the Queen. I think it has been decided 
that you cannot have a petition of right in this 
country in respect of a colonial matter, because 
there would be no funds here to answer the 
demand.] The remedy is in the Colony. 
[James, L. J. — This proceeding seems to me so 
utterly new and strange, that I should like to 
hear what the other side have to say.] 

Watkin Williams, Q.C.y on behalf of the 
plaintiffs, urged that the only question now to 
be decided was, whether substituted service 
should be allowed. Whether the action could 
be sustained was a question which did not arise 
now. [James, L.J. — Are you entitled to have 
an order for substituted service on a fictitious 
non-entity ? Mellish, L. J. — ^Tou must show 
pnm^/(!7ct& that there is an existing defendant.] 
I contend that the effect of the Colonial Statutes 
is to incorporate the Governor and Government 
for the purpose of entering into these contracts. 
[Mellish, L.J. — ^But the contract is in the 
name of the Queen.] The Common Pleas 
Division thought that this important question 
ought not to be decided on this summary motion. 
But if I have to go into the merits, then I say 
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tKat if we cannot sustain this action we are 
without remedy. The remedy by petition of 
right in the Colony is only in respect of matters 
arising in the Colony, and this contract was 
made in Europe. A petition of right in Eng- 
land would be of no avail. I contend that the 
Queen and Mr. Featherston are merely nominal 
parties to the contract ; the real parties are the 
Governor and Government of the Colony, 
[Mellish, L.J. — ^You never can get paid unless 
the New Zealand Assembly finds the money* 
Tou cannot sue the Governor in the Colony even 
for a private debt of his own. Surely this Court 
ought not to allow a judgment to be obtained 
which cannot be enforced. Baggallay, L.J. 
— How can you have substituted, unless you 
could have direct service ? Mellish, L. J.— * 
An order for substituted service cannot be made 
without the leave of the Court or a Judge. I 
think the Court is bound to see, before making 
such an order, whether there is any defendant 
who could be served directly.] We are willing 
to take the order at our peril. 

Edwyn Jones was not called upon for a reply. 

James, L.J., was of opinion that the Court 
ought to deal with the real question now. No 
good could result from postponing the decision. 
In order that substituted service might be 
directed, there must bo some defendant upon 
whom direct service could be effeoted. In 
the present case there was no body corporate or 
politic on whom direct service coidd be made« 
There wa^ no one in New Zealand who could 
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be served directly. A plaintiff might just as 
^ell summon the President and Government of 
the TJnited States, or the Emperor of Russia, 
and then get an order for substituted service on 
the ambassador here, because they could not be 
fldwod personally. There was, no doubt, some 
difficulty in suing a Sovereign bo(^j, or a body 
qtiasi Sovereign ; but, still, there was no such 
entijjy as the Governor and Gqveniment of New 
2iealand. There was a Govpmor for the tipie 
being, and persons carrjring on thq Government, 
but to talk pf them as forming a corporation 
was absurd. 

Mellish, L.J^., was of the sarq.e opinion. The 
Common Pleas Division had not decided the 
question whether the action could be maintained 
against the Governor and Government of New 
Zealand. They seemed to have thought it very 
doubtful whether it could, but they considereji 
that the question ought not to be decided now. 
His Lordship was of opinion that the question 
ought to be decided at once, for, if substituted 
service was allowed, and the Governor of New 
Zealand did not choose to appear, (is he most 
probably would not, then judgment would, go 
by default against the defendants. The Court 
ought to determine first whether it could order 
direct service of the writ of summons in New 
Zealand. Would it be possible or right to order 
the writ to be served on the Governor and 
Government in New Zealand P The Colonial 
Act provided that contracts on behalf of the 
government Aould be made in the name of the 



L 
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' * ■ ■•••». 

Qiieeii. The plamtiffs must be taJken to hay^ 

had full notice of this, and of the well-knowp 

rule of law that in such a case the other party 

to the contract has no remedy but by a petition 

of right, and that a ministerial officer who enters 

into such a contract cannot be sued in his ow|l 

name, unless, indeed, he had committed some 

illegal act. There could be no action uponthp 

contract. No Colonial Act had constituted the 

Govemor of New Zealand a corporation sole ; 

it was doubtful, indeed, whether there was any 

power to do so. But. the Colonial Legislature 

had not attempted to do this ; they had, on the 

contrary, 'provided that all contracts on behalf 

of the Q-ovemment should be made in the ^ame 

of the Queen, and this was for the express 

purpose of preventing their agents incurring 

liability on the contracts ; it was in order that 

they might retain in their own hands the power 

of determining how the moneys of the Colony 

should be expended. No injustice could arise 

from this, for every one who entered into a 

contract of this kind had full notice of these 

provisions. The Grovemor and Government of 

New Zealand were not a corporation. This 

being so, it would not be right to make the 

Governor come in and appear to this writ, an4, 

therefore, it would not be right to make this 

order for substituted s^i!;rice. 

Baggallay, L.J., was of the same opinion. 
Order IX., Eule 2, provided that an ord^r for 
substituted service might be made where 
it is shewn to the Ooui-t that the plaintiff 
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cannot effect prompt personal service. There* 
fore, it could only be miMle in a case where direct 
service would be ppisjidble* It was not intended 
that there should be substituted service in a case 
where the plaintiff really did not know whom 
he ought to serve directly. 

Appeal allowed; order dischargedi with 
oosts."*^ 



High Coukt of Justice. 
Ghakceby Division. 

(Before Sir Ghablbs Hall, Y.G.) 
• February 16M, 1876. 

[bAPAEL r« ONOLET. 

WhereiU This was an action for the delivery to the 

f«mL^« in an pl^^t^^ ^^ ^^^ dce^s jrclating to a garden and 
action fw the other property in a village near Teheran, in 
iiiul^^to Persia. The writ was issued on February 4, 

^Ilw^^fX""*' ^^^^ ' *^® ^^^y known address of the defendant 
wrved on the in Loudon was the Thatched House Club. The 
wr^^L, and Solicitors who had ^.ppeared for the defendant 
he had only in somo former p^ce^dings refused to accept 

one known • • .-i • », •• . -i r i^ 

address in scrvicc 01 tnis wnt on nis Denali. 

-^^» EenshatD asked for directions as to giving 

6/ service of noticc Under Order IX., Bule 2, in substitution 

dU'ZlduZ for service. He referred to OonsoKdated Order 

sent to that X., Bule 6, as to the mode of giving notice by 

address* and to n _,. , ■, . n 

be inserted in advertisement where a cause was taken pro con* 
the Times, fesso, to Barton y. Whitcombe,\ and to the 
Gazette, and numerous oases where advertisements for credi- 
u:^daiit, tors are aUowed. 

newspaper. . ^ ^ p^ p^ ^^^ . ^^ j^ ^ ^^ p j^ ^g^ . 35 j^ rp^ ^^^ . 

25 W.B., 86 ; Times^ Thursday, August 10th, 1876. 
t 17 Jut., 81. 
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Hall, V.C, asked whether there was any 
analogous practice in the Common Law pro- 
cedure; and, none having been cited, directed 
that advertisements should be inserted in the 
London Gazette^ the TimeSy and one other morn- 
ing London newspaper, and that a letter should 
be sent to the defendant at the Thatched House 
Club, and to the solicitors who acted fo^himin 
former proceedings and in proceedings now 
pending in the cause ; and as to the time for 
appearance, after referring to the ordinary writ,^ 
which limits eight days, he refused io nante 
any additional time for appearance^ as tbe 
defendant mighty under the new Bules, appear 
at any time before judgment."* 



Chanceby Division. 

(Before Sir Chablbs Hall, Y.O.) 
Februari/ llth, 1876, 

CBANE f?. JULLION. 

The plaintiff was the representative of the jTherg the 
mortgagor and also of the mortgagee Q>oth^^^f^>Ax 
deceased) of ien leasehold houses. This wor rents of 
an action to recover the rents and possession of ^^^ 
the houses, and also for an account, an injunc- «*«<w«forf and 
tion, and a receiver. • The defendant had heeafJ^^ndClnd the 
appointed by the mortgagee his agent to col- ^««w»<» <>/ <^ 

«-» « o houses refused 

lect the rents^buthad recently claimed Hiq to pay their 
houses as his own, and given notice to ^^^Zed servUe of 



♦ 84 L. T.,124; 11 N. 0., 47. 
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the writ of ^;enants not to pay their rents to any one but 
enaction to lum; he had, however, suddenly absconded, 
rjf^er taking his furniture with him, and could not be 

the houseSf waa, fbuud. 

iffecl^hy *' Everiti, for the plaintiff, asked the direction 
having a copy of the Court as to how the plaintiflP was to 
each of the effect service, and what advertisements were 
^iMcrtin*^ ^^ neccssary in the case of an absconding defend- 
advertiaementa .^ni ; and he also askcd for a receiver. Under 

^ette ° awS^* *^® ^^^ practice, he said, the writ might have been 
the Times, served on a tenant of the lands. The present 
, action was practically an action of ejectment. 

Hall, * V.O. — ^Tou may serve the writ of 
. summons by leaving a copy of it at each of the 
houses, and you must advertise in the London 
Gazette and in the Times. I give no direction 
as to time. The ordinary eight days will run 
from the time of serving the copies of the writ 
and issue of the advertisements, whichever is 
latest in date. ' You may also take an order for 
the appointment of a receiver. 

The following is a minute of the order 
made:— 

" Order for appointment of receiver. Eefer 
it to chambers to appoint receiver. Order for 
substituted service by serving copy writ at each 
house, and advertising in the London Gazette 
and the Times that the action has been com- 
menced, and that the Court has authorized 
service by leaving copy writ with the tenant of 
each house and by these advertisements, and 
that the defendant is required to appear ; other- 
wise the action will proceed against him as for 
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default of appearanoow Costo to be costs in 
the action/'* 



Chanceey Division. 

(Before Sib Chables Hali., Y.C.) 
February lith, 16M, and 19^, 1876. 

Cook v. Dey. 

This was an administration action against J^^^^ 
trustees, one of whom had absconded and been trustee, had 
adjudicated a bankrupt. Attempts to serve the ^^j^^'^^f^ 
writ upon hinri had been made, both at his office, be abroad, 
where one of his clerks was assisting a re- '^*^^"^^^^ 
oeiver in winding up his business, and at the writ of sum- 
lodgings he had recently oocupied. The clerk ^^in^tration 
could give no information as to the whereabouts «f*^» <^ 
of the defendant, but said he believed he was effected by 
not in England. At his lodging nothing was ^?^J^^ 
known about him except that letters had been the defmdanfe 
waiting there for hiin for some weeks. ^^Uuutimim 

Pope applied ex parte for an order for «absti- UdginffSy and 
tuted or other service on this defenr^ int, or noti^ZfiL 
for the substitution of notice for service on him, ^rder in th4 
on the groimd that the plaintiff was ** imable to 
effect prompt personal service." He referred 
to Order IX., Bide 2, and to Capes v. Brewer.f 

Hall, V.C, at first declined to make any 
order, on the ground that the affidavit in support 
of the application did not show that there was 
any probabiliiy of substituted service coming to 

* 2 Ch. D., 220 ; 24 W. E., 691 ; 11 N. C, 58. 
t 24 W. R., 40 ; W.N., 1875, p. 193 ; 1 Charley's Cases, 
(Court), 90, 
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tiie knowledge of the defendant ; but, on the 
matter being mentioned again, his Lordship 
made an order for substituted service by leaving 
oopies of the -writ at the defendant's office and 
* last-known lodgings, and inserting a notice of 
it in the Times. No time would be limited for 
appearance ; and if the defendant failed to ap- 
pear within eight days, the plaintiff might take 
the usual proceedings in default of appearance.* 



Fbobate, Divorce and Admiralty Division. 

Probate. 

(Before Sm Jakes Hannek, J.) 
JuM 20thf 1876. 

Whitley i?. Honeywell. 

In a JProhate Chaxlotte Hunt, widow, died at Southampton 
tuud service on the 5th of February, 1876, having, on the 
of the writ of 3igt of j^fay, 1865, executed a will, by which 

summons was . . 

directed to be she left her property to the plaintiff and another 

MiSa^wko upon trust for her son, Henry Hunt, and her 

eoiOd not he daughter, Anne Davis. The surviving executor 

w^ who was propounded the will, which was contested, on 

Joined as co- the ground of the insanity of the testatrix, by 

iei^ served another daughter (to whom she hadleft nothing), 

directly. Mary, who was married to Thomas William 

Quelch Honeywell. Mary Honeywell had been 

deserted by her husband, and neither she nor 

his solicitors knew his address. His solicitors 

declined to accept service on his behalf. 
t 

I . ■ I - ^ ■ ■ — ■ • 

♦ 2CI1.D., 218; 46 L. J. (Ch.), 611; 24 W R., 362. 
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Candy moved the Court to order sutstituted 
service upon T. W. Q. Honeywell, under Order 
IX., Eule 2, or to dispense with service upon 
him altogether, imder Eule 3 of the same Order. 
Under the old practice the substituted service 
would have been by advertisement, but it might 
be questioned whether there was now power to 
advertise the writ. 

Hannen, J. — ^Under Order IX., Eule 2, the 
Court or a Judge has a general power of direct- 
ing in what way substituted service shall be 
effected. This includes service by advertise- 
ment, and the power formerly exercised by the 
Court of Probate of advertising the citation is 
now extended to all the Divisions. The hus- 
band must be served by advertisement in Eng- 
lish and South Wales newspapers, subject to 
the settlement of the details by the Eegistrar.* 



Eule 3. 

{Service of Writ of Summons on wife mthout Service 

of Husband.) 



See the case of Whitley v. Honeywell, re- 
ported under Eule 2 of this Order, supra, p. 212. 

Eule 6. 
{Service of Writ of Summons on a Partnership.) 



See the case of Pollock v. Campbsll 
Brothebs, reported under Order H., Eule 6, 

supra, p. 191. 

■■ ■■ ■ — ^— ^ly^— ^— 

♦ 35 L.T., 517; 24 W. B., 86L 
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BULE 13. 

(Indorsement an Writ of Summons of day cf 
tnonth and week of the Service within three days 
ofter Service.) 

Chancery Division. 

(Before Sir Gbobgb Jessel, M.IL) 
June 2nd, 1876. 

Dymond «?. Croft. 
TheprovUwm Jt beinff impractioable to effect personal ser- 

of Order JX., . a^C A ^ A 4. ' ^x.' Ji v. jm 

Rule \Zy are vice on the deienoaiit m this case, an order haa 
Tf^m^ been obtained raider Order IX., Rule 2, for snb- 
service, stituted servioo on one of the members of a firm 

KuttiMeU, 1 ^^ solicitors who had formerly acted for the de- 
CharUy' 8 Caeee i&adAni in other matters, notice of the writ 
A^joiiowed teing at the same time ordered to be posted to 
by the Court of ^^ defendant at his last-known address in this 

Appeal, 

JDecisionof OOnntiy. 

^"e^u^^" ^^® defendant did not appear, and flie plain- 
tiff obtained judgment for foreclosure by default, 
but the Registrar refused to draw up the order, 
on the ground that the date of service of the 
writ of summons had not been indorsed on the 
writ, and, consequently, that in accordance with 
the express terms of Order IX., Rule 13, the 
plaintiff was not at liberfy to proceed by default.. 

The matter was then brought before the 
Master of the Rolls. 

Cozens-Sardy, for the plaintiff, stated that 
the Clerk of Records and Writs had certified to 
, the regularity of the proceedings. 

The Master op the Rolls said that Gjb 
Registrar was quite right to stop the order ; tho 
rule was express, that, unless the date of service 
was indorsed, "the plaintiff'* should "not be 
at liberty to proceed "by 4eia\ilt " Aa regarded 
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the certificate of the Clerk of Reoorda and Writs, 
it was not the intention of the new Bules tiiat 
the burden should be thrown on the officer^ of 
the Court of ascertaining that each step was 
regular ; but parties must proceed at their own 
peril. The plaintiff must begin de novo by again 
serving the writ of summons, and indorse the 
date of service pursuant to the Rule.* 

June IZthf 1876. 

Dymokd t7. Croft. 
Cozens'Hardy again mentioned this case, and 
called the attention of the Court to Cruae v. 
KutUngelly^^h&tQ^ in a similar ca8e,Huddleston, 
B., had held that it was not necessary to indorse 
the writ in the manner described in Order IX., 
Rule 13. 

The Master of the Bolls said that be should 
decline to follow that decision. The rule was 
plain that ^^ the person serving a writ of summons 
shall v^athin three days at most after such service 
indorse on the writ the day of the month and 
week of the service thereof." The word " service " 
meant every kind of service, and included sub- 
stituted service as well as ordinary service.^ 

Court op Appeal. 

(Be&re Jambs imd Baqoallat, L.JJ., and Lush, J.) 

June Uth^ 1876. 

Dymond V. Croft. 

The plaintiff appealed from the decision of 
the Master of the KoUs. 

♦ W. N., 1876, p. 193; 24 W. JBL, 8X8; 45 L. J. (CJb..), 
604 ; 34 L. T., 786. 

1 1 Catiariegr's Oases (OhambenOy 40. 

J 3 Oh.P^ «2, 614; W.N,, 1S76, p. 196; 24 W.E., 
818 ; 46 L. J. (Oh.), 604 ; 34 L. T., 786 ; 11 N. C, 138. 



216 SUFBEME OOUBT OF JUDICATUBE ACT, 1875. 

CozenS'Sdrdy referred to the case of Cruse y. 
KuUingelly* before Huddleston^ B., at ohambers, 
in ^whioh Us Lordship had been of opinion that 
the indorsement was necessary only when the 
writ had been personally served. The Master 
of the Eolls, however, considered himself bound 
by the words of Order IX., Eule 13, and re- 
fused .to follow that case. [Lush, J. — ^There 
are cases where the indorsement cannot be made, 
as when the order directs the process to be 
effected through the Post OflSce. James, L. J. — 
Sending by post is notice instead of service. 
The question is whether, when you are directed 
actually to serve some person with the writ, 
Order IX., Eule 13, does not apply just as much 
as when you serve the guardian of an infant 
instead of the infant himself. Lush, J. — The 
rule was imported into the Eules of Court 
from the Common Law Procedure Act, 1852, 
8. 15, which was necessarily confined to cases 
of personal service, as, at Common Law, there 
was no such thing as substituted service.] The 
indorsement is quite immaterial for the purpose 
of practical justice ; it is a mere proceeding in 
the office of the plaintiff's solicitor, which does 
not affect the defendant one way or the other. 
At any rate, the Court could exercise the power 
given it by Order LIX., of dispensing with 
compliance with Order IX., Eule 13. 

James, L. J. — ^I will not say what our decision 
might have been if this had been the first case 
in which this question had arisen. But it is very 

* 1 Charley's Cases (Chambers), 40. 
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important that the practice should be unifoim 
in this matter. Baron Huddleston decided the 
point in the first instance in accordance with 
the common imderstanding on the subject, and 
his decision has ever since been followed at 
chambers. It is not a matter in which any 
substantial injustice can arise from our follow-* 
ing his decision^ and as it is better that in these 
oases that the first decision should be followed, I 
think we should'adopt Baron Huddleston's view. 

Baggallay, L.J. — ^I am of the same opinion. 

.Ltjsh, J. — I am of the same opinion. The 
rule does not seem to be applicable to a state ot 
things in which substituted service may be made 
in such ways as by post or by advertisement in 
a newspaper.**' 



OEDER X. 
{Affidavit of Substituted Service.) 

See the cases cited under Order IX., Rules 
2 & 13, supra. 

ORDER XI. 
Rule 1. 

{Service of Writ of Summons or qf Notice of 
Writ of Summons out of the Jurisdiction.) 

High Couet of Justice. 
Exchequer Division. 

(Before Kellt, O.B., and Braicwbll and Axphlbtt, BB.) 

February 2Zrd, 1876. 

WESTMAX V. THE AKTIEBOLAGET EKMAKS 
MEKANISKA SNICKAREFABRIK COMPANY. 

This was an application on behalf of the ^^vfrit of 

* 3 Ch. D., 512 ; 45 L. J. (Gh.), 604 ; 24 W. B., 842 ; 34 
L. T., 786 ; Timety lionday, June 26thy 1876 ; W. N., 1876, 
p. 208; UN.O. 145. 
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iumimmimaff defendantfiy a foreign oorporatioiiy haying no 

against a plaoe of btisinefls in thiB conntryy to set aside a 

foreign eor- ^nitof sommans. the service of the writ, and all 

although it RiDseqnent proceedings, together with an order 

huineMwUhtn^^^^^^^ at chambers nnder which the writ was 
the /uris^ issued and served. 

fwtiee of the ^^ defendants, who carried on business at 
*^^» ^^\f Stockholm as joinery manufacturers, were sued 
mutt he served, hj the plaintiff for the non-deliyerjr of deals sold 
by them to hiixL 

The plaintiff haying obtained an order at 
diambers, under Order U., Rule 4, for leave to 
issue and serve the writ of summons out of the 
jurisdiction upon the defendants, served them 
with a copy of the writ,* and also with a statement 
of claim, at their place of business at Stockholm. 

Vaughan WilliamSj for the defendants, in 
support of the motion. — In the first place a 
writ cannot be issued against or served upon a 
foreign corporation having no place of business 
in this country. The, service of process upon 
foreigners abroad was governed by section 19 
of the Common Law Procedure Act, 1852, and 
in Ingate v. I%e Austrian LloycC^s Compant/f 
it was decided that that section did not apply 
to a foreign corporation whose place of business 
is abroad. There is nothing in tlie Supreme 
Court of Judicature Acts which alters the law. 
Secondly, if the defendants can be served with 
process at all, it is clear firom Order II., Bule 4» 

* The writ was in the Form No. 2 of Part 1 of Appendix 
(A) ; 21 days were giyen the defendants to appear. 
1 4 a B., Jf. 8., 704; 27 L. J. (Ch.)^ 823; 6 W. R., 659. 
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and Order XI., Bule 1, tliat they should have 
been served with notice of the writ, and not 
with the writ itselt By section 19 of the 
Common Law Ptocednre Act, 1852, foreign 
individuals must have been so served, and must 
stiU be so served, and, if foreign corporations can 
be served at all, they can only be served in the 
same way as foreign individuals* Newby v. Van 
Oppen.^ Per Blackburn, J. 

Lumley, for the plaintiff. — First, by sec- 
tion 100 (the Interpretation Clause) of the 
Supreme Court of Judicature Act, 1873, 
the word "defendant" is to "include 
every * person ' served with any writ of sum- 
mons or process, or served with notice of any 
proceedings;" and by Order LXIIL, "person 
shall include a body corporate." Therefore, if a 
foreign individual can be sued, so can a foreign 
corporation. The ejEEbct of the judgment of 
Mr. Justice Blackburn, in the case of Neuhy v. 
Van Oppen^f is that there is no objection to 
foreign corporations abroad being sued, provided 
there is a proper machinery for service, which 
machinery the Supreme Court of Judicature 
Acts now give. Order XI., Bule 1, is quite 
general in its terms, and contains no restrictions 
whatever as to defendants. Before the Supreme 
Court of Judicature Acts foreign corporationis 
resident abroad could have been sued in Equity. 
Section 19 of the Common Law Ptocedure Act, 
1852, is now, by implication, repealed. Secondly, 



♦L. E., 7 aB.,298:41L. J. (as.), 148;20W.R., 
983. 
t JTHiupra, 
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the service of the "writ itself was the proper mode 
of service. Before the Supreme Court of Judica- 
ture Acts the defendant in Equity was served 
with the Bill of Complaint by leave of the Court. 
Order XI., Rule 1, gives the Court a discretion 
as to whether leave should be granted to serve 
the writ or notice of the writ. 

Vaughan WilliamSy in reply. — I can find no 
authority in any book of Chancery practice for 
the statement that a foreign corporation could 
in Equity have been served with process before 
the Supreme Court of Judicature Acts. At all 
events, the Eules were intended to assimilate 
the Chancery to the Common Law practice. 

Kelly, C.B. — The first question before us is 
whether a writ may issue against a foreign corpo- 
ration resident abroad, not whether an action 
against them will lie. I am of opinion that such 
awrit may issue, forlcansee nothingthatmakes 
it unlawful, or against the comity of nations, for 
any subject in this country to issue a vmt against 
a foreign corporation resident abroad; nor is 
there any provision in the Supreme Court of 
Judicature Acts which prevents him from doing 
80. Consequently, the application to set aside 
the writ must be refused. 

The application to set aside the service of the 
writ must be granted. Sections 18 and 19 of 
the Common Law Procedure Act, 1852, autho- 
rized the issuing of a writ against a British 
subject resident abroad, or a foreigner resident 
out of the jurisdiction. In the former case the 
writ itself had to be served, in the latter a notice 
in lieu of writ. Kow, is there any provision in 
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the Supreme Court of Judicature Acts which 
alters that practice P The only alteration is, that 
by Order II., Eule 4, " no writ of summons for 
service out of the jurisdiction, or of which notice 
is to be given out of the jurisdiction, shall be 
issued without the leave of a Court or Judge." 
The distinction between service of the writ and 
of notice of it is intended to be continued ; if 
foreign corporations can be now served with 
process at all — on which I pronounce no opinion 
— they must be served in the way in which 
foreign individuals were served, namely, with 
notice, and not with the writ. 

BBA3iWELL,B. — ^lam of opinionthat we ought 
not to set aside the order or the writ, foreign 
corporations being suable in this ooimtry. That 
was decided in the case oiNewhy v. Van OppenJ^ 
There is nothing, therefore, to prevent a writ 
from being issued against the defendants in this 
case. Suppose the defendants were at some 
subsequent time to establish offices in London, 
this writ might be kept alive, and could be made 
available as a bar to tiie Statutes of limitations. 
I think that process could be effected on the 
defendants out of the jurisdiction by serving 
notice of the writ, and my reasons for thinking 
so are these : Before the Supreme Court of 
Judicature Acts came into operation, I think 
that in Equity foreign corporations resident 
abroad might have been served, although no 
doubt the case was different at Common Law. 
The word " defendant " in Eule 7 of the Xth 

* Ubiiupra. 
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of the Consolidated Orders of the Court of Chan* 
oery, included, in my opinion, a foreign corpora- 
tion. Idonotthink thatit was the intention of the 
Supreme Court of Judicature Acts to take away 
the power of serving a foreign corporation. I 
think that it was intended to put proceedings at 
Common Law in the same plight as in Equity, 
and that therefore, by implication, the Supreme 
Court of Judicature Acts have practically re* 
pealed the interpretation put upon the word 
"person" in section 19 of the Common Law 
Procedure Act, 1852, in the case oilngateY. The 
Austrian Lloyd^s.* Therefore, I think the writ 
is valid, on the two grounds, that the defendants 
are suable, and that they may also, in my judg- 
ment, be effectively served. On the latter point, 
however, I express an opinion, with a perfect 
right of reconsideration when the occasion shall 
really arise finally to determine the question.t 
With regard to the kind of service, it seems to 
me to be clear that if foreign corporations can 
be served at all, the process must be by service 
of notice of the writ. If, by implication, sec- 
tion 19 of the Common Law Procedure Act, 
1852, now comprehends foreign corporations as 
well as individuals, it comprehends them in the 
same plight as foreign individuals. Process 
must therefore be eflected upon them in the same 
way as upon foreign individuals, namely, by 
service of notice of the writ. So much, therefore, of 



. ♦ VH supra. 

t The question was finally settled in Seott v. The JSUtya 
Wax Candle Company ^ reported tupra^ p. 179. 
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ttie present application as asks for a resoision of 
the writ must be refused, and so muoh of the 
application as asks to set aside the service must 
be granted. 

Amphlett, B. — ^I am of the same opinion. 
It appears to me that there is nothing in the 
Supreme Court of Judicature Acts to exclude the 
power of the Court to serre* foreign corporations 
resident abroad with process. 

Before the Supreme Court of Judicature Acts^ 
no leave of the Court was required at Common 
Law for serving process upon a foreigner resi- 
dent out of the jurisdiction^ but there was no 
provision as to the mode of service, and hence 
the difficulty raised in Ingate v. The Austrian 
Lloyd's* as to serving a foreign corporation. 
But in Equity this difficulty did not exist. You 
had to get leave &om a Judge, and the Judge 
would direct the particular mode of service. 
Now, however, by Order II., Eule 4, no vmt for 
service out of the jurisdiction is to be issued 
except by leave, and the procedure now would 
be what it was in Equity. The Judge would give 
directions as to how service should be effected. 
There is no restriction in the Supreme Court of 
Judicature Acts as to the person served,and I can- 
not see why, when you are satisfied that a foreign 
corporation can be easily served, it should not be 
served. In Lewis v. Baldwin^ it appears to have 
been assumed that a foreign corporation resi- 
dent out of the jurisdiction could be served ; and, 



♦ Vbitupra, 

t 11 Beav., 153? 17 L. J. (Ch.)^a77- 
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as a matter of fact, I know that foreign oorpo«> 
rations are often made defendants in Equity ; but 
of course the point which we are now discussing 
may never have been taken. I think, therefore 
(though I reserve my opinion for farther con- 
sideration when the occasion shall arise*'), that 
process can now be served upon foreign corpora- 
tions resident abroad. But the service must be by 
service of notice of the writ, and not by service 
of the writ itself. The service therefore of the 
writ in this case must be set aside. 

Application to set aside the writ and the order 
(except as regarded striking out of the order the 
words *' to serve the writ ") refused ; application, 
to set aside the service of the writ granted.f 



FsoBATE, Divorce and Admiralty Division. 

Admiralty. 

(Before Sir Bobebt Phillimobe, J.) 
May \Uhy 1876. 

He Smith and others. 
A writ of In January, 1876, the Britishsteamship " City 

wh^^tke ia ^^ Mecca,'* being about nine miles from the 
to be ierved mouth of the river Tagus, and upon the high 
Jm^diuum, seas, came into collision with the steamship 
eanmt be « InsiJana," belonging to the Empreza Insulana 

issued against ^ . ^ . . 

a foreign Company — a company carrymg on busmess at 
company Lisbon. Considerable damage was done to the 

resident abroad ° 

to recover '* City of Mecca. 



♦ The question was finally decided in iScott v. The JRoyal 
Wax Candle Company y supra^ p. 179. 

t^. D., 237; 46 L. J. (Ex.), 327; 24 W. R., 406; 
Tim0s, Feb. 24th, 1877. 
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An application was made by summons at compensatim 
chambers, on behalf of the owners of the " City ^dm^gef 
of Mecca " (Smith and others), under Order II., inflicted on an 
Eule 4, and Order XI., Eule 1, that a writ of byV'hip *^ 
summons, of which notice was to be served out *«*^*'»^. ^*^ 
of the jurisdiction, indorsed with a claim for and owned hy 
compensation for the damage, might be issued *^ fireign 
against the Empreza Insulana Company. which came 

The Judge having adjourned the summons *^l^^'il^^^ 
into Court, ^v* «^««, out 

of the terri' 

E, C. Clarkson, on behalf of the owners of the toHai juris- 
'' City of Mecca," contended that, the collision '^''^^''' 
having occurred on the high seas, which is 
within the Admiralty jurisdiction, the act done 
was done within the jurisdiction, and that under 
Order XI., Eule 1, and Order II., Eule 4, the 
Court had power to order the writ to issue, and 
to direct service of notice of the writ out of the 
jurisdiction. 

Sir EoBERT Phillimore. — In this case the 
Court would, if the " Insulana '* could have been 
arrested within the territorial jurisdiction, have 
had jurisdiction so far as the res was concerned ; 
but it would under the old law have possessed 
no jurisdiction in personam over the owners of 
the res unless they could have been served with 
a citation within the territorial jurisdiction. I 
do not think that the Legislature, in enacting 
Order XI., Eule 1, contemplated any alteration 
in the law in cases similar to the present, and 
under the circumstances I am not satisfied that I 
can grant the leave asked for. If I acceded to 
the application I should be exercising a ^uiifir 
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diction in personam over persons for doing an 
act at a time when they were without the ter- 
ritoorial jurisdiction of this Court. 
Motion refused.* 



♦ 1 P. D., 300 ; 35 L. T., 380 ; 24 TV. R., 903. 

The circumstances under which the application was made 
appeared from an affidavit in which one of the members of 
the firm of solicitors retained on behalf of the owners of 
the " City of Mecca " deposed in substance as follows : — 

" 1. The Empreza Insulana Company carry on business 
at lisbon, in Portugal, and to the best of my kuowledge and 
belief they are and may be fo\m.d there. 

" 2. The members oi the company are not, to the best of 
my knowledge and belief, Britidi subjects. 

" 3. The intended action is on behalf of Greorge Smith 
and others, the owners of the British steamship * City of 
Mecca,' against the defendants, the owners of the steamship 

* Insulana,' of the Port of Lisbon, and which steamship is 
registered at Lisbon as belonging to" . . [certain foreign 
&nDS residing at Lisbon or elsewhere abroad,] " and all of 
them directors of the Empreza Insulana Company. 

" 4. The claim in the intended action is for damages occa- 
sioned to the said steamship * City of Mecca ' by a collision 
between her and the said steamship ' Insulana,' which took 
place on the high seas about nine miles from the mouth of 
the River Tagus, in the month of January, 1876, and re- 
sulted in the total loss of the * Insulana ' and considerable- 
damage to the * City of Mecca.' 

"5. Proceedings are pending at Lisbon against the 
owners of the * City of Mecca,' to recover damages in re- 
spect of the loss of the * Insulana,' and the aid of thia 
Court is requisite and necessary to enable the owners of the 

* City of Mecca ' to obtain compensation for the damages 
sustained by their vessel. 

" 6. I derive my knowledge of the above facts from in- 
formation gained by me when at Lisbon engaged in the 
matter in the course of last year," 
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EULE 1a. 

{Qualification of the right of Service of Writ of 
Summons or of Notice of Writ of Summons in 
Scotland or Ireland,) 

This new Kule was made in consequence of 
the following decision^ : — 

Queen's Bench Division. 

(Before Cockburn, C.J., and Mellob and Lush, JJ.) 

Mai/ 27thy 1876. 

GREEN i\ BROWNING. 

This was an action for work done in construct- A writ of 
inff a skating rink in Dublin, and therefore out *«'«r«« for 

o , , ^, , service out of 

of the jurisdiction, under a contract made in the juris- 
London, where the plaintiff resided. The de- ^^^a!^ i' 
fendant lived in Dublin. Breach also in London British subject 

- J A T> i. T_ -L resident in 

by non-payment. Amphlett, x)., at cnambers, Ireland, for 
had made an order allowing service of the writ ^jon-payinent 
of summons on the defendant in Ireland under ingiand for 
Order XI., Eule 1. It was now sought to set 'Z^UMff 
aside the service, which had subsequently been «» Ireland 
effected, on the ground that the Supreme Court ^cLtratt made 
of Judicature Acts did not authorize the service ^" England. 
of a writ in Ireland. 

(7. S. (7. Boicen for the defendant. 

Home Payne for the plaintiff. 

The Court refused the motion, holding that 
Ireland came clearly within Order XI., Eule 1, 
and that the Judge had jurisdiction, therefore, 

♦ See the Times, Monday, May 29th, 1876, cited In the 
Third Edition of " Charley's Judicature," p. 419. 
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to make the order allowing the service. As to 
the particular case, it was precisely one which 
the Eule was designed to include.* 

EULE 2. 

(Service of Writ of Summons or of Notice of 
Writ of Summons out of the jurisdiction in 
the Probate Division.) 

See the case of Beddington v. Beddington. 
reported under Order VI., Rule 2, supra, p. 199. 



^ORDEE XII. 
Rule 3. 



{Option to appear either in London or in District 

Registry,) 



See the case of Oger v. Bradnum, reported 
under section 64 of the Supreme Court of 
Judicature Act, 1873, supra, p. 132. 



OEDEE Xni. 

EULK 5. 

{Proceedings in default of Appearance, where the 
Claim is for a debt or liquidated demand, and the 
Writ of Summons is not specially indorsed,) 

See the case of " The Polymede," reported 
under section 18 of the Supreme Court of 
Judicature Act, 1875, supra, p. 156. 

♦ 34 li. T., 760 ; W. N., 1876, p. 190. 
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EULB 9, 

{Proceedings in default of Appearance in the 

Chancery Division,) 



High Court or Justice. 
Chancery Division. 

(Before Sm George Jesbel, M.K.) 
January 27th, 1876. 

The Provident Permanent Building 
Society v. Greenhill. 

This was a motion, ex parte^ on behalf of the '^^. ^f ^<^ 
plaintiffs, that they might be at liberty to pro- at a statement 
ceed with the cause as against the defendant ^^^*^^ 
Greenhill in the same manner as the QsmsepiaintiftojUe 
would have been proceeded with previous to J^^|.^|^fj^^^ 
the Supreme Court of Judicature Acts ; or for Order -X//J., 
directions as to how the cause should be pro- default of 

ceeded with. appearance, 

ni 1 i ^ 1 A T fti*^ and proceed 

The Bill was filed on the 11th of Jime, 1875, under Order 
and was served on the several defendants, who ^^'' ^^^ 
were also subsequently served with interroga- 
tories. The defendant Alfred Greenhill failed 
to enter an appearance or to put in an answer. 
The plaintifib had not entered an appearance 
for him. 

CozenS'Hardy, for the plaintiflfe, referred to 
Culley V. Buttifant* Order XIII., Eule 9, and 
Order XXIX., Rule 10. 

Phear, for Mrs. Qreenhill.t 

The Master of the Eolls said that Culley 
^.Buttifant did not apply, as the defendant 
Alfred Greenhill had not appeared, and he 

* Reported, 1 Charley's Cases (Court), 108. 
t SeeW.N., 1876, jp. 186. 
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ordered that the cause should proceed under 
the new practice, and that the Bill should be 
treated for all purposes as if it were a state- 
ment of claim, so that the plaintiffs might pro- 
ceed under Order XIII., Eule 9, and Order 
XXIX., Eule 10.* 



Order XIIL, 
Suie 9, must 
b$ read with 
Order XIX,, 
Itule 6 ; tmd 
the plaintiff 
shoiuUL, there" 
foreyjilefin 
drfauU of 
appearance, in 
the Chancery 
Divition, not 
only an 
qfidavit of 
service of the 
writ of sum' 
monSf but also 
of " every 
pleading or 
other document 
required to be 
delivered to " 
the defendant. 



Chancery Division. 

(Before Sir Caakles Hall, V.O.) 
February Zrd, 1876. 

Shephard V. Beane. 

This was an action for redemption and fore- 
closure, brought by a second mortgagee against 
the mortgagors, the first mortgagees, and two 
equitable sub-mortgagees, whose sub-mortgages, 
which were of different^ dates, more than 
exhausted all that was due on the first mort- 
gage. 

The plaintiff first gave notice of motion for 
a receiver, each of the defendants, the sub- 
mortgagees, then gave a like notice of motion 
for a receiver, extending over the several parts 
of the estate included in the first mortgage 
which weib comprised in their respective sub- 
mortgages. The motions came on together. 

The defendants, the mortgagors, had not 
appeared in the action. The plaintiff was pro- 
ceeding against these defendants xmder Order 
XIII., Eule 9, and Order XIX., Eule 6, and had 
filed at the Eecord and Writ Clerks' office an 



♦ 1 Ch. D., 6^4-, 45 li. 3. ^53^:^,^^. 
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affidavit of the service of the writ, the statement 
of daim, the notice of motion, tho affidavit in 
support, and a notice of filing it, 

JEddiSy Q.G., and CozensSardi/, for the plain- 
tifiGs, mentioned that this was the first case in which 
the new procednre had been thus applied in the 
•case of a defendant in defjEtult of appearance, 
.and that the Eecord and Writ Clerks had felt 
some difficulty as to what was the proper 
practice with regard to the filing of documents. 

Ejlll, V.O., thought that the proper couyse 
liad been followed.* 



Ohanceky Division. 

(Before Sir James Bacon, V.C.) 
April 26th, 1876. 

Gardiner v. Hardy. 



In a foreclosure suit, commenced before the Theoidpraetk 
2nd of November, 1875, against two defendants, Zu^'^ng 
both in New Zealand, the property being in » traversing 
this country, each of the defendants had, imder ^ ^m answer 
an order made in January, 1875, been served ** ^J^^ 
with a copy Bill and interrogatories, and copy The rule in 
of the order, and after the expiration of the ^;^*f^^ 
time limited neither of the defendants hsA Building 
appeared. • ^tJU/ 

C. T. Mitchell, on behalf of the plaintiff, Z^^^^^- 
now moved for an order to proceed with the 
•cause as if the defendants had appeared (Order 
XIII., Bule 9) ; for leave to file a traversing 

* W. N., 1876} p. 61. Beported upon a different point, 
^ujtra, p. 68. 



232 SUPBEMB COURT OF JUDIGATXTRE ACT^ 1875. 

note without entering an appearance for the de«» 
f endants, and thereupon to deliver a reply join- 
ing issue, and any other document which might 
be required to be delivered, according to the 
provisions of Order XIX., Eule 6 (viz., by filings 
them with the proper officer) ; for leave to serve 
on the defendants in New Zealand a copy of the 
traversing note when filed, and notice of such, 
joinder of issue, together with the order, and 
also notice of trial ; and for leave after such 
notice should have been served, to set the cause 
down for trial, but not until the expiration of. 
six months after service on the last-named de- 
fendants ; and for leave to prove the service and 
the facts alleged in the Bill by affidavit (Order 
XXXVIII., Eule 1) ; and if no appearance should 
have been entered for the defendants before 
trial, for leave to proceed imder the decree 
without further service on, or notice to the de- 
fendants ; the defendants to be at liberty to 
move to vary or discharge the order (Order 
LIII., Eule 3). 

Bacon, V.O., said that he could not order the 
evidence to be taken by affidavit. In other 
respects the order would be according to the 
notice of motion.* 



May 30a, 1876. 

Q-AKDiNBR V. Hardy. 

The Eegistrar had objected to draw up that 
part of the order which gave leave to file a tra- 

* W. N., 1876, p. 163 ; II N. C, 96. 
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versing note,* on the ground that it was no 
longer the practice. 

C. T. Mitchell explained that he had asked 
for leave to serve the defendants abroad in con- 
sequence of a decision of Vice-Chancellor HaU 
on the 16th of March in a case of Cook v. J?^y,t 
where his Lordship appeared to be of opinion 
that a notice of motion for judgment was not 
within Order XIX., Eule 6. Since then the 
Master of the KoUs had considered the question, 
and had come to the conclusion that a notice of 
motion for judgment was a document which 
could be filed in accordance with that order : 
Dymond^, Croft.X Accordingly the Court was 
no longer asked for leave to serve the defendants 
abroad with notice of motion. It was now 
wished that the cause might be ordered to pro- 
ceed under the new practice, and the Bill be 
treated as if it were the plaintiff's statement of 
claim, so that the plaintiff might proceed under 
Order XIII., Eule 9, and Order XXIX., Eule 
10, as in Provident Building Society v. Oreenhill. 

The following were minutes of the order 
asked for : — 

Upon motion made by Counsel for the plain- 
tiff, who alleged that pursuant to an order dated 
the 21st of January, 1875, the defendant John 
Hardy was on the 19th of July duly served at 
Oamaru, in the province of Otago, in the colony 

* '^ The plaintiff intends to proceed with, the BiU as if the 
defendant had filed an answer traversing the case made by 
the Bill." 

t 2 Ch. D., 218; 46 L. J. (Ch.), 611 ; 24 W. R., 262, 
J 3 Ch. D., 612 ; 46 L. J. (Ch.), 612 ; 36 L. T., 27 ; 24 
W. R., 700. 



: M 
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of New Zealand, with a printed copy of the 
plaintiff's Bill filed in this cause, together with 
a copy of the interrogatories filed for the eza- 
minatioii of the defendant John Hardy, in 
answer to the Bill, and a copy of the said order, 
as by the affidavit of Thomas William HMop 
filed the 20th d ApiU, 1876, appears ; that on 
the said 19th of July, 1875, the defendant John 
Hardy was also served at Oamani aforesaid 
with a copy of the order dated the 12th of 
February, 1875, giving the plaintiff liberty to 
ehooge his solicitor, as from the said affidavit 
of Thomas William Tfislop also appears ; and 
that pmrsuant to the said order dated the 21st of 
January, 1875, the defendant James Doughty 
was on the 4th of May, 1875, duly served at 
Dunedin, in the said colony of New Zealand, 
with a printed copy of the plaintiff's BiU filed 
in this cause, together with a copy of the inter- 
rogatories filed for the examination of the de- 
fendant James Doughty, in answer to the said 
BiU, and a copy of the said order, as by the 
affidavit of Charles Oargill Kettle filed the 20th 
of April, 1876, appears ; but neither of the said 
defendants has entered an appearance to the 
said Bill, as by the Eecord and Writ Clerk's 
certificate appears, and upon reading the said 
orders, affidavits, and certificates ; 

The Court doth order that this cause be pro- 
secuted and carried on under the provisions of 
the Supreme Court of Judicature Acts, 1873 and 
1875, and for that purpose that the plaintiff^fi 
BiU be treated as the plaintiff's statement of 
daim, and that the defendants be deemed i<o 
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have made default in putting in their statement 
of defence within the meaning of Rule 10 of 
Order XXIX. of the Supreme Court. 

Leave to the plaintiffs to serve notice of 
motion for judgment abroad, and copy of the 
order now made, was proposed to be omitted 
from the present order. 

Bacon, V.O., made the order as prayed.* 



ORDER XIV. 
Rules 1 & 3. 



(Leave to defend where Writ of Summons specially 
indorsed. Affidavits of Plaintiff and Defendant) 

Common Pleas Division. 

(Before Brett, Grove and Lindlet, JJ.) 

Davis v. Spence. 

This was an application to set aside an order The plaintiff 
of Lush, J.,atchambers,madeTmder Order XTV., ^^^^^ ^tothe 
Rulel,givingtheplaintiflFpowerto sign final judg-^*?/"^*"^**' 

. • n • J J •!. i-L J ^fi^l^ii show* 

ment on a specially mdorsed wnt, on the ground ing cause in 
that the defendant had no defence to the action. «?*f f j? *^ 

. plainttff^s 

The defendant having answered the affidavit affidavit that 
made by the plaintiff on his appUcation for the It t^S^^ 
order, the learned Judge had allowed the plain- to an action on 
tiff to make an affidavit in reply. it^l^edwrit 

GtJ6o«snowarguedthattheleamedJudgehad of summons, 
no power to allow the plaintiff tomakeauaffidavit 

♦ W. N., 1876, p. 186 ; 11 K. C 123. 
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in reply. The plaintiflf was bound to rely only 
on his jBrst affidavit. It was, in fact, trying 
the case on affidavits. 

The Court held that the plaintiff was clearly 
entitled to answer by further affidavit the case 
set up by the defendant. The obligation to 
show cause by necessary implication allows tho 
plaintiff to answer the defendant's case. Order 
XIV., Eule 3, evidently contemplated that the 
defendant's affidavit was not to be conclusive, 
for that Eule provided that " the Judge may, 
if he think fit, order the defendant to attend 
and be examined on oath, or to produce any 
books or documents, or copies of or extracts 
therefrom." The Court refused, therefore, to in- 
terfere with the discretion of the learned Judge 
in giving the plaintiff leave to sign judgment. 

Motion refused.'*'^ 



Eule 4. 



{Judgment for Plaintiff as to part of his claim 
admitted by Defendant.) 

Common Pleas Division. 

V 

(Before Brbtt, Lindlet and Abchibald, JJ.) 
February llth, 1876. 

LORD HANMEB V. FLIGHT. 

Where a This was an appeal from an order made by 

^m united Archibald, J., at chambers. 
rifht to recover The plaintiff is the owner of several small 
claim imome tenements in Church-lane, St. Giles-in-the- 

♦ 1 C. P. D., 719 ; 25 W. B., 229 ; 11 N. 0., 148, 
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Pields, which by an indenture dated the 26th fi*^ of action, 
of September, 1859, he demised to Patrick is specially 
Mara for a term of thirty-one years at a yearly **^^'^/* ^ 

11 1 J J may at once 

rental of £105, payable on the usual quarter sign judgment 
days. The plaintiff sued the defendant ^^^re^lTof 
assignee of the lease. ^^ preeiee 

The statement of claim was as follows : — j^a^imu 

1. The plaintiff is the owner in fee simple ^^^»*9^}' ,^«* 

, , , . •*■ fo entitle hxm 

and lessor of certain premises in St. Giles-in- so to signjudg- 
the-Fields, being the premises demised in the ZdoL^i{^^' 
lease hereinafter mentioned. t^ statement 

2. By indenture dated the 26th September, ciearig^s^plrt 
1859, the plaintiff (then Sir John Hanmer) de- ^^f^^r^<„ 
mised to Patrick Mara for the term of 31 years, respect of 
from the 25th December then next ensuing, .J^^^f^^^f^*^^^** 
the following premises. (Then followed a 
description of the premises.) 

3. The rent reserved was £105, payable on 
the usual quarter days. 

4. The said lease contained among others the 
following covenants material to this case : 

(a) A covenant by the lessee to pay the rent 
at the proper time. 

(5) A covenant by the lessee that he, the said 
lessee, would from time to time pay, or cause to 
be paid, all costs, charges, and expenses in 
respect of the said premises for all sewers and 
drains, and all other works executed under or 
by virtue of any order or orders of the District 
Board of Works, or other body having local 
authority, and all taxes, charges,^ rates, assess- 
ments, and impositions whatsoever, which, 
during the term thereby granted, should be 
taxed, charged, assessed, or imposed upon the 
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premises thereby granted, or upon any person 
or persons in respect thereof, and also would, 
80 far as the said premises, or any of them, or 
any part thereof, should or might be subject ta 
the operation of the Metropolis Local Manage- 
ment Act, the Common Lodging Houses Act^ 
the Nuisances Removal and Diseases Preven- 
tion Act, or the bye-laws of the Board of 
Works for the district in which the said pre- 
mises, or any of them, are situate, conduct and 
maintain the same in all respects in conformity 
with the provisions of the said Acts and bye- 
laws, and at all times keep the said premises 
in a cleanly and wholesome state and condition, 
and cause the same and every of them to be 
well supplied with pure water during the said 
term ; and from all such taxes, charges, and 
assessments, impositions, duties, and liabilities, 
should and would save harmless, and keep in- 
demnified and exempted, the plaintiflf, his heirs 
and assigns ; and also should and would during- 
the term thereby granted keep open and use 
the said tavern ... for a tavern . . .; and 
also that he, the said lessee, his executors, &c., 
would from time to time, and at all times during- 
the continuance of the term thereby granted, 
when, where, and as often as need or occasion 
should be or require, at his and their own pro- 
per costs and charges, weU and substantiaUy 
repair, &c., and would at the end or other 
sooner determination of the said term, &c., 
yield up to the plaintiff, his heirs and assigns, 

(o) A covenant to repair and amend within 
three months after notice. 
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5. The said indenture contained the follow- 
ing condition for re-entry : (It was in the usual 
form, and provided for re-entry for non-pay- 
ment of rent for twenty-one days, and for re- 
entry for breach of any of the covenants ) 

6. In or about the year 1870 the defendant 
took possession of, and, save as hereinafter 
mentioned, has since occupied the premises. 
At some time between that date and the griev- 
ances hereinafter mentioned, the said indenture 
and term thereby created was assigned to and 
vested in him, and the defendant from 1870 
tUl March, 1874; paid rent to the plaintiff accord- 
ing to the terms of the lease. 

7. The defendant has been guilty of the 
following breaches of covenant : 

8. Since the 25th March, 1874, no rent has 
been paid by the defendant or any other per- 
son, and the rent from that date is still due 
and unpaid. 

9. The said tenements, so far as they have 
been subject to the operation of the Metropolis 
Local Management Act, the Common Lodging 
House Act, the Nuisances Removal and 
Diseases Prevention Act, and the bye-laws of 
the Board of Works for the district in which 
the premises are situate, have not been main- 
tained and conducted, nor are they now main- 
tained and conducted in conformity with the 
provisions of the said Acts of Parliament or the 
said bye-laws ; and the notices and proceedings 
have been given and taken which are herein- 
after mentioned. I^or have the premises been 
kept at any time, nor are they now in a cleanly 
and wholesome state, &c. 
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10. The plaintiff has not been kept harmless 
or indemnified from costs, charges, and expenses, 
in respect of the said premises for sewers and 
drains and other works executed under and by 
virtue of the orders of the District Board of 
Works. 

11. (Statement of breaches of covenant to 
repair and keep in repair.) 

12. (Statement of breaches of covenant to 
repair on notice, and averment of notice.) 

13. In the year 1874 the said premises were, 
by reason of the non-observance by the defen- 
dant as aforesaid of the above recited covenants, 
in such a condition as to be unfit for human 
habitation. The District Board of Works 
served on the plaintiff notices requiring the 
demolition of part of the premises, and the 
repairs therein mentioned to the remainder. 
The plaintiff thereupon sent to the defendant 
a notice to repair, vnth a specification of works 
to be done, and also copies of the notices served 
on the plaintiff by the District Board of Works. 
The defendant has not taken any steps to have 
the premises repaired in pursuance of the notice, 
nor to comply with the order of the District 
Board of Works. 

14. The plaintiff insists that the lease has 
been avoided for the causes of forfeiture afore- 
said, and that the plaintiff is now entitled to 
re-enter. 

15. In consequence of the defendant's 
breaches of covenant as to repair, the said pre- 
mises are not now, nor can they be, given up to 
the plaintiff whole, &c« 
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The plamtiff claims, first, possession of the 
said pijemises ; secondly, 157/. lOs. for arrears 
of rent to the 29th September, 1875, or for use 
and occupation of the premises ; thirdly, 600/. 
damages for the defendant's breaches of cove- 
nant above set forth; fourthly, mesne profits 
from the 29th September, 1875, down to the 
date of the plaintiff's recovering possession. 

The statement of defence was as follows : — 
1, The defendant denies that the said inden- 
ture and the term thereby created ever were 
assigned to or vested in him. 

.2. The defendant denies that he has been 
guilty of any breach of covenant. 

3. The defendant denies that any sewers, 
drains or other works were executed under the 
orders of the District Board of Works, save as 
mentioned in paragraph 4. 

4. The works executed under the orders of the 
District Board of Works were executed in pur- 
suance of notices dated the 31st August, 1875, 
and orders of about the same date made and 
given imder the Artisans' and Labourers' Dwell- 
ings Act, 1868, and at the several times of 
making the said orders and giving the said 
notices twenty-one years of the said term did 
not remain unexpired. 

5. The defendant admits that the lease has 
been avoided, and that the plaintiff is entitled 
to re-enter. The defendant denies that he was 
in possession on the 29th September, 1876. He 
ceased to have possession on the 20th September, 
1875. 

16 
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6. The defendant brings into court 25/., and 
says that the said sum is enough to satisfy 
the plaintiff's claim in respect of mesne profits. 

The plaintiff took out a summons 'at cham- 
bers to strike out some of the paragraphs in 
the statement of defence, and also claiming 
judgment for so much of his claim as related 
to money due for rent or for use and occupa- 
tion, upon the ground that the statement of 
defence was silent as to this part of the claim, 
and therefore admitted that the defendant had 
been in possession of the premises from 1870 
to September, 1875 (Order XIX., Eule 17). 

On the 21st of December, 1875, Master 
Dodgson amended paragraph 3 of the state- 
ment of defence, but refused judgment. On 
fjanuary 26th, 1876, Archibald, J., varied this 
order, giving the plaintiff liberty to sign judg- 
ment for 157/. 10s. arrears of rent to September 
29th, 1875, and for costs of appeal, and his Lord- 
ship also amended paragraph 2 of the statement 
of defence. On the next day the defendant 
gave notice of appeal to this Divisional Court. 

Seasleij, for the defendant, now moved the 
Court to rescind so much of the order of Archi- 
bald, J., as varied the order of Master Dodgson. 
— This claim is founded on a lease with which 
the defendant is not concerned. He is not the 
lessee nor the assignee of the lease. He was 
for some time, it is true, in possession xmder 
the assignee of the lease, but he is not thereby 
liable under the covenants of the lease. There 
is no privity of contract between binn and the 
plaintiff. [Brett, J. — But he was in nosses- 
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sion and for four years paid rent to the plaintiff 
according to the terms of the lease.] That 
might be some evidence to support a count for 
use and occupation, but by the statute 11 Geo. 
II, c. 19, s. 14, a plaintiff cannot claim for use 
and occupation when a lease under seal is out- 
standing. Besides, if the plaintiff were claim- 
ing for use and occupation, he must aver that 
we used the premises by his permission : Church" 
ward V. Ford.^ And the plaintiff cannot so aver, 
because, while the lease is outstanding, it is not 
in his power to give such permission ; the holder 
of the lease for the time being is the only person 
who can validly give such permission. There 
never was any contract between the plaintiff and 
defendant, but only privity of estate, and if the 
occupation be not under some contract with the 
defendant, use and occupation will not lie, 
PBrett, J. — ^Even in that case you would have 
to pay the same sum as mesne profits in an 
action of trespass or indeed in an ejectment. 
But here the defendant has paid rent to the 
plaintiff, and is therefore estopped from now 
denying that he is his landlord.] But this is 
throughout an action on the covenants con- 
tained in the indenture of lease. We deny 
that we are assignee of the lease, or liable under 
its covenants. It is only at the end, in the 
particulars of his claim, that the plaintiff inserts 
the words : — ** or for use and occupation." It 
is very unfair to insinuate a separate cause of 
action by claiming it thus in the alternative at 
the end of a long statement. Order XIX., 

* 2 H. & N., 446 ; 26 L. J. (Ex.), S/>4; 5 W. It., 831, 
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Bule 9; reqiiires the plaintiff to state each, dis^ 
tinct claim separately and distinctly. If we 
had understood that this short sentence included 
a claim for use and occupation as well as a dis- 
tinct claim for rent due under the covenant in 
the lease, we should have demurred to it. 

JBowefif in support of the order, was not called 
upon* 

Brett, J. — This is one of the cases which 
show the value of the reforms introduced by the 
Supreme Court of Judicature Acts. Formerly, 
a man who had a substantial right to be paid a 
sum of money could not recover it till he had 
determined upon a particular form of action, and 
had established that the circumstances lustified 
an action in that form. But now wJ a man 
clearly has an undoubted right to recover the 
money in some form of action or other, he may 
at once sign judgment for the amount without 
staying to determine the precise legal relation 
on which he stands to the defendant. Objec- 
tion has been taken to the statement of claim in 
this case on the groxmd that it does not disclose 
in what precise form of action the plaintiff 
wishes to recover his rent. But it need not da 
so. Pleadings are now to be merely concise 
statements of the facts which the party pleading- 
deems material to his case. This statement 
contains allegations of all the facts that the 
plaintiff deemed necessary to establish his legal 
rights, but it does not state, and it need not 
state, what form his legal rights take. That is. 
an inference of law to be drawn by the Court 
from the facts averred on either side. Alle- 
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gations of fact are made in tUs statement of 
claim, and some are denied, and some are not. 
Those that are not denied are taken as being 
admitted. 

In the present case it is not denied by the 
defendant that he had possession of these pre- 
mises, and that he paid rent for them at the 
rate of £105 a year (which is the amount re- 
served by the lease) up to Ladyday, 1874, and 
that he continued in possession till September, 
1875, but that between Ladyday, 1874, and 
September, 1875, he has paid no rent. Surely 
then Order XTV., Rule 4, is applicable to this 
case. It is clear that payment is due for the 
occupation of the premises for the period be- 
tween Ladyday, 1874, and September, 1875, 
Judgment therefore can be signed at once for 
the eighteen months' rent. The defendant cannot 
now turn round and say to the plaintifF, after 
having paid him rent, " I am no tenant of 
yours." It is not necessary now to inquire into 
the precise legal relation in which the defendant 
stands to Mara, or to the plaintiff; when the 
question comes on for trial as to the want of re- 
pair, and as to the breaches of the other cov- 
-enants of the lease, it may be necessary to do 
80. It is enough for us to see that the plaintiff 
is entitled to payment from the defendant for 
the occupation during the period in question, 
and seeing, as we do, that he is so entitled, we 
confirm the order of my brother Archibald. 

Archibald and Lindlby, JJ., concurred. 

Motion dismissed with costs.* 

' ♦ 35 L.T., 127 ; 24 W.B..,a4^. 
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Court of Appeal. 

(Before Jessel, M.R., Kelly, C.B., Mellish, L.J., and 

Pollock, B.) 

{May llth, 1876.) 
LORD HANMER V. FLIGHT. 

This was an appeal from the decision of the 
Common Pleas Division. 

Beasley for the Appellant. 
Bowen for the Eespondent. 

The Court were unanimously of opinion 
that the facts disclosed in the statement of 
claim did not support the claim for use and 
occupation, and that the plaintiff was notthere* 
fore entitled to sign judgment for the £157 
arrears of rent, in respect of such use and occu- 
pation, under Order XIV., Eule 4. 

Judgment below reversed.^ 

* 36 L. T., 279. 
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Rule 6. 

{Leave to defend may be given uncondition^ 
ally or subject to terms as to Security or 
otherwise,) 

High Court of Justice. 
Queen's Bench Division. 

(Before Cockburn, O.J., Archibald, J., and Pollock, B.) 

March 6th, 1876. 

Eunnacles V. Mesquita. 

This was an appeal against an order made by Where the 
Denman, J., at chambers, imder Order XIY., ^7ci«% 
Rule 6, affirming an order of the Master *^^^'**^^ ^'^^ 

. , , p , . . . , r^ , ,, the defendant 

requiring the defendant to pay mto Court the in his affidavit 
sum of £28. 8s. 9d. as a condition of his being ^^^^'^ J^^""/ ^^f 
allowed to defend the action. The writ vfQ& defenceare.and 
specially indorsed under Order III., Eule Q.^J^^^ZT 
with a claim for £28. 8s. 9d., as the balance due the Court may 
to the plaintiff,. a builder, by the defendant for.f^^ff J2jt"t 
work done and materials provided. The plain- ** ^ substantial 
tiff applied under Order XIV., Bule 1, for dant ought not 
leave to sim final ludffment for the amount 1^ ^^.^^^"*''^^ 

^ , . to bring money 

indorsed on the writ, with costs, on the ground into Court 
that the defendant had no defence to the action, ^xiv. M^k6 
In support of his application, the plaintiff made «« « con- 

£ x-L i» n • inn -I. ditionofhis 

use 01 tne loilowmg amaavit : — being allowed 

"1. I am a builder. I was, in or about No- '^ ^M^- 
vember last, instructed by the defendant to 
make some alterations, and build a shop, and 
do several other things at the defendant's place, 
5, St. Mark's Place, Goodman's Fields. 

" 2. No contract as to price was entered into, 
the only arrangement being, I was to draw part 



248 SUPREME COURT OF JUDICATURE ACT, 1875. 

on account as the work proceeded, and when 
the whole was finished, send in my bill, which 
the defendant promised he would then pay. 

" 3. I accordingly did the work, defendant 
payingme on accoimt £98. lis. 3d., being about 
75 per cent, on the whole amount, which is 
customary in my trade. 

" 4. Towards the end of January, when the 
work was finished, I was with defendant on the 
premises, and asked him when it would be con- 
venient for him to receive my account, and he 
asked me to send him in my bill, which I promised 
to do, adding that, if he would like it, I was 
willing for any respectable surveyor to survey 
and value the work, and accept his valuation 
as binding on both parties. Defendant said he 
did not want that, but, if I sent in my bill, he 
was ready to settle, or words to that effect. 

" 5. 1, accordingly, sent in my bill, as requested 
by the defendant. 

**' 6. All the items in the said bill are fair and 
reasonable charges, and all the work charged 
for in the bill has been done by me, or by my 
direction. 

"7. For my own satisfaction I asked a 
friend of mine to recommend me a respectable 
and competent man who could survey and 
measure up the work in question. 

"8. A Mr. Allard, of King's Cross, sur- 
veyor and builder, was recommended to me, 

" 9. The said Mr. Allard has gone over the 
work and measured it up, and valued it at 
i;l35. 13s., or thereabouts. 
" 10. To the best of my knowledge and belief 
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the defendant has no grounds of defence to 
this action on the merits." 

The defendant, in showing cause, made use of 
an affidavit in reply, which was as follows : — 

"1. I have read the plaintiff's affidavit in 
support of an application for leave to sign 
judgment in this action pursuant to Order 
XIV., Eule 1. 

" 2. In answer to paragraph 2 of such affi- 
davit, I say that it is true that no contract as 
to price was entered into between myself and 
the plaintiff, with the exception, however, that 
the plaintiff guaranteed that the total price for 
such alterations should not exceed £40. I 
deny, however, that I agreed, as stated in such 
paragraph, to pay the plaintiff any sums on 
accoimt, although I did subsequently pay him 
sums in respect of such work, amounting to 
£98. lis. 3d. 

" 3. Pending the progress of such alterations 
I frequently remonstrated with the plaintiff 
upon the additional expense he was putting me 
to, and required to know when they would be 
completed. 

** 4. The account, as sent by the plaintiff to 
me, is most excessive and unreasonable, and I 
say that the amount already paid by me is 
greatly in excess of the amount the plaintiff is 
entitled to receive for such work, the same 
being very badly done ; so much so, that an out- 
side wall, built by the plaintiff, will, as I am 
advised, have to be pulled down and rebuilt. 

*' 5. I am advised and believe I have a good 
defence to this action on the merits, and it is 
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my intention to fortliwitli instruct a surveyor 
to survey such work for the purpose of giving 
evidence on my behalf on the trial of this 
action." 

The Master, and on apf)eal, the learned Judge* 
made the orders above mentioned. , 

E. Pollock now moved the Court to rescind 
so much of the order of Denman, J., as required 
the money to be paid into Court. — This i» 
not a case in which the onus of proof ought to 
rest upon the defendant. He has shown that 
he has reasonable gronnds for defending the 
action, and ought to be allowed to defend it on 
equal terms, and not to be put to the disadvan- 
tage of having to pay money into Court. The 
action ought not to be tried at chambers ; all 
the Judge has to do is to see that the defendant 
has a bona fide defence. 

Bucknill, for the plaintiff. — ^A mere affidavit 
of defence is not sufficient. Both Mr. Justice 
Quain* and Mr. Justice Archibald have laid 
down this maxim at chambers, but at the same 
time'they have said that it is difficult to lay 
down a rule as to how far the Judge at chambers- 
should go into the merits of the case. [Cock- 
burn, C.J. — ^As soon as he finds that there is a 
bond fide contest the Judge should refuse to hear 
the case further.] Here there is no bond fide 
contest. The facts are not in dispute. The 
defendant has not denied that the work has 
been done, nor that he has promised to pay for 
it. [CocKBURN, C.J. — But it would be most 



» See 1 Charley's Cages (ChamberB), 58. 
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unfair to prevent him from disputing the 
amount.] Just so, and that is why the learned 
Judge at chambers allowed the defendant to 
defend the action on the terms of paying the 
money into Court. The plaintiff has refused a 
reference, which would be the right way to 
settle the amount if there was a real dispute. 
[CocKBTTBN, C.J. — The plaintiff has a right to 
say, " I prefer to go to a jury."] But then the 
Judge has a discretion under Rule 6, which the 
Court will be slow to disturb. He may take 
into consideration all the circumstances of the 
case : see Villehoisnet v. Tobin^ Tomlinson v. 
(Toatbi/,f 

CocKBURN, C.J. — We agree in thinking that 
the order of Mr. Justice Denman carried the 
provisions of Order XIV. too far. We are very 
imwilling to interfere in a matter which is 
within the discretion of a Judge at chambers, 
but this is a question arising at the commence- 
ment of a new system by which infringements 
are made on the Common Law rights of defen- 
dants ; and in such a case we ought not to 
hesitate, where we think a discretion has been 
wrongly exercised, to point out what we con- 
sider to be the limits within which that discre- 
tion is to be exercised. The affidavit o£ the 
defendant in the case goes beyond the mere 
form of alleging that there is a defence to the 
action. It goes on to state what that defence 
is, and I am of opinion that, where the defen- 



♦ L.R., 4 C.P., 184; SSL. J. (O.P.), 148. 
t li. R., 1 C.P., 280. 
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dant points out what his defence is, and that 
defence is primd facte a substantial one, the 
Judge at chambers ought not to refuse the de- 
fendant leave to defend nor to put him imder 
the terms of bringing the money claimed into 
Court. Here the defence is that the sum 
claimed is excessive, that the work is badly done, 
and that the defendant has already paid more 
than the plaintiff has a right to claim. That 
is an actual and substantial def ence, and one 
which the defendant has a right to lay before a 
jury — or an arbitrator. It is not competent for 
a Judge to decide the matter at chambers. 

Archibald, J., and Pollock, B., concurred. 

Order rescinded.* 



Exchequer Division. 

(Before Bramwell and Cleasby, BB.) 
Mat/ lOth, 1876. 

Lloyd's banking company, limited, v, ogle. 

In an action 

against a This was a motion by the defendant, by way of 

surety upon a ix'j j m t> 

writ specially appeal, to rcscmd or vary an order of Follock, B. 
indorsed, where at chambers, dated the 3rd May, 1876, dis- 

ihe plaintiff ... ^ ' 7 

does not show missing with costs a summons on appeal to 
that the prin. rescind an order of Master Johnson, dat^d the 

cipal debtor , , , ^ '^ 

hasacknow' 28th April, 1876, giving the plaintiflfe liberty 

andm par^ ** ^^ ^^8^ ^^ judgment for the amoimt indorsed 
Oculars of q^ ^hc writ of summons and interest, if any, 

defnand have -. j i t , i i •! 

been'given to and costs to be taxed, unless money were paid 
the defendant, j^^^ Court or sccurity ffiven for the amoimt to 

and no oppor^ ^ , •' ® 

tunity has been the satisfaction of the Master. 

afforded him of 

« 1 Q. B. D., 416 ; 46 L. J. (Q.BO, 407 ; 24 W. E., 553. 
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The writ was specially indorsed as follows : verifying the 
" The plaintiflTs claim is for £6,000, ajid interest pli^^t'Zu 
under a continuing guarantee not to exceed »« ^^y *^ 
£6,000, and interest thereon at £5 per cent, per though he has 
annum, for the banking account of the Hockley ^^ noappli" 
HaU Collieries, Limited, with the plaintiffs." particulars, 

The plaintiffs made an application on sum- ^^f^7A«r ' 
mens before the Master, calling on the defendant, he believes that 
under Order XIV., Eule 1, to show cause why Z^^ZdTo' 
the plaintiffs should not be at liberty to sign ^find ^*^^^J 
final judgment. In support of that application to pay money 
an affidavit, sworn by the secretary and general ♦*!^^ ^^Zrity 
manager of the plaintiff company on the 7th under Order 
April, 1876, was filed, in which the deponent ^^^'^ ^""^ ^• 
stated that the cause of action arose under a 
continuing guarantee, in writing, of the defen- 
dant and others, dated 13th March, 1874, 
whereby the defendant and others jointly and 
severally guaranteed the banking account of the 
Hockley HaU Collieries, Limited, with a branch 
bank of the plaintiff company not exceeding the 
£6,000, and interest thereon at £5 per cent, 
from the date of the said guarantee. That the 
£6,000 so payable upon the said guarantee still 
remained due from the defendant to the plaintiff 
company, the Hockley Hall Collieries, Limited, 
being in default of payment of the balance due 
from them to the plaintiff company upon the 
said banking account, together with interest ; 
and that in the deponent's belief the defendant 
had no defence to the action. 

The defendant, in an affidavit in reply, sworn 
on the 22nd April, 1876, stated that he had 
read the before-named affidavit of the plaintifb, 
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and that the defendant was formerly a director 
of the Hockley Hall Collieries, Limited, but 
resigned ofl&ce on the 14th May, 1874 ; that 
during the time he was such director, he, together 
with his co-direotors, signed some memorandum 
of guarantee or instrument, a copy of which he 
did not at the time retain ; that since he resigned 
the office of director he had no knowledge what- 
ever of "the dealings and transactions of the 
Hockley Hall Collieries, Limited, with the 
plaintiff company, but he had recently ascer- 
tained from the secretary of the Hockley Hall 
Collieries, Limited, that their dealings with the 
plaintiff company had been continued up to a 
very recent period prior to the commencement 
of this action, the writ in which was issued on 
the 22nd March, 1876 ; that very considerable 
gums of money, amounting to thousands of 
pounds, had been paid by the said collieries 
company to the plaintiff company, and that the 
plaintiff company had received from the said 
collieries company, who were the principal 
debtors, in respect of their alleged claim, and 
now held, the muniments of title relating to 
certain freehold land of the value of £3,000 and 
upwards, and that they also held the security of 
the muniments of title relating to certain mine- 
ral leasehold property belonging to the said 
Hockley Hall Collieries; that the said gua- 
rantee was also signed by certain gentlemen who 
were at the time, and have since continued to 
be, arid are still directors of the Hockley Hall 
Collieries ; that all the dealings and transac- 
Jbions which had taken place between the Hock 
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ley Hall Collieries Company and the plaintiff 
company since the date at which defendant 
retired from the direction, had been conducted 
by and were well known to such directors, but 
the defendant had no knowledge of them, nor 
did he have any control or dealiQgs in reference 
thereto ; that in the absence of any informa- 
tion upon the subject, the defendant was unable 
to ascertain whether anything was due to the 
plaintiff company by virtue of the said guarantee, 
and he verily believed, having regard to the 
statement indorsed upon the writ in the action, 
and the statement contained in the affidavit of 
the secretary and manager of the plaintiff com- 
pany, that nothing whatever was due in respect 
thereof ; that he had been informed and believed 
that the plaintiff company had received from 
the Hockley Hall Collieries a farther guarantee 
in reference to their said banking account, the 
particulars of which were unknown to the defen- 
dant ; that he had never received from the plaintiff 
company any statement of accounts showing the 
particulars of their claim against the Hockley 
Hall Collieries, Limited, and of their alleged 
claim against the defendant under the said gua- 
rantee. 

In reply to the defendant's affidavit, the 
secretary and general manager of the plaintiff 
company made a further affidavit, sworn on the 
26th April, 1876, in which he stated that he 
had read the defendant's affidavit, and that the 
said memorandum of guarantee was a joint and 
several continuing guarantee in respect of the 
banking account of the Hockley Hall GoUis^idfis^ 
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Liinited, kept by them with the branch bank 
of the plaintiff oompany, and such gaaiantee 
was signed by, amongst others, the defendant, 
and was wholly irrespective of his heing or 
ceasing to be a director of the Hockley Hall 
Collieries, or of his being concerned in or in- 
formed of the operations of such company, and 
was by its express terms unaffected by any other 
guarantee or collateral security held by the 
plaintiff company, or to which they were en- 
titled in respect of the said banking account, and 
that the said continuing guarantee was now in 
full force, and had in no way been determined. 
That there was still due from the Hockley Hall 
Collieries, Limited, upon the banking aocount, 
even after allowing for the full value of the 
fees mentioned in the defendant's affidavit, a 
sum of money largely in excess of the amount, 
claimed in this action. 

Upon these affidavits the Master andPoLLOCK, 
B., made the orders already mentioned. The 
defendant appealed. 

J. Brown f Q.C. {Trevelyan with him), for the 
defendant, in support of the motion. — The 
defendant was a surety merely, and not the 
original debtor, and to such a case Order XIV., 
Eule 1, was not intended to apply. The de- 
fendant was ignorant whether or not the claim 
made upon him by the plaintiff company was well 
founded or not, or whether anything had or had 
not occurred to alter his position and liability, 
and the plaintiffs, within whose knowledge the 
6tate of the accounts and the circumstances of 
the case were, had given him no information 
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on the subject. The object of the defendant 
was inquiry into, and proof of the existence 
and vaUdity of the claim against him, and not 
mere delay. The plaintiff company, however, 
have the security of the other guarantors. 

H. Matthews, Q.C. (with him Archibald), for 
the plaintiff company. — This is purely a matter 
of discretion, and that discretion having been 
exercised, not only by the Master, but subse- 
quently by the learned Judge, in confirmation 
of the Master, the Court will be very slow to 
interfere, at all events they will require strong 
cause to be shown for their doing so. 

In Golding v. TheWharton Railway and River 
Salt Company* and Runnacles v. Mesquita,^ 
the Court rescinded the order, no doubt, and 
the defendant was let in to defend without 
terms, but in that case he showed good grounds 
of defence. In the present case, on the contrary 
there is not a vestige of a defence set out in 
the defendant's affidavit. Moreover, had he 
been, as he states, ignorant of the debt or the 
state of the account, he might, during the 
month's interval between the issuing of the 
writ and the date of the order, have asked for 
and obtained full information, but that he has 
not done. It is submitted that he has, and has 
shown that he has, no substantial defence to 
the action. 

J. JBroicn, Q,C,, in reply. — The defendant is 
only asking to be let in for the purpose of in- 



* 1 Q. B. D., 374 ; 34 L. T., 474 ; 24 W.K., 423. 
t Eeported, supra, p. 248. 
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quiring into the account. To impose upon the 
defendant the burden of giving security for this 
large amount would be to deprive him prac- 
tically of the right and opportunity of investi- 
gation to which, as a surety, he is entitled. 

Bramwell, B. — ^In this case I am of opinion 
that the rule should be made absolute. I do not 
know that I should have had sufficient confidence 
in my own opinion to reverse the decision not 
only of the Master, but of my brother Pollock, 
at chambers, in this matter, had I not had an 
opportunity, during the short adjoummwit of 
the Court, of consulting Lord Chief Justice 
Coleridge, and three of the other learned Judges 
of the Common Pleas. So far as one can say 
what a Judge would or would not do under 
circumstances which do not now exist, if this 
matter had come before me in the first instance 
I should not have made this order. It seems 
to me that the. right to sign judgment was in- 
tended to apply only to such cases as, almost 
upon the admission of the defendant, are un- 
defended, and where a plea, if put in, could be for 
the purpose of delay only ; and that it was not 
intended to apply to cases where the defendant 
might reasonably say, " I do not know whether 
your (the plaintiff's) case is a well founded one 
or not, and I require you to prove it agjunst 
me." I by no means say that in no case of an 
action against a guarantor should such an order 
as this be made, because it may well be that a 
plaintiff" might swear that he had sent in par- 
ticulars of his claim under the guarantee to the 
defendant, that he had invited inquiry by the 
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defendant into the matter, and proof of it, and 
that the defendant had said, " I require no such 
information, for I am satisfied ^hat it is a well 
founded claim." Under such circumstances it 
might well be that a defendant could only put 
in a plea for the dishonest purpose of delaying 
his admitted creditor, and under such circum- 
stances an order like the present might well 
be made. If the plaintiffs in this action had 
ewom that the debt was admitted by the col- 
lieries company, and that the defendant had 
informed himself of that, and had not dissented 
from it in any way, or if, without specifying 
particulars, it had in any way appeared that 
the defendant knew that the debt was due, it 
would seem to me that the defendant was only 
defending the action in order to delay the cre- 
ditors, and I think an order of this kind might 
be made ; but, where all that appears is that an 
action is brought on the guarantee, and the 
guarantor, as there is no reason to doubt is 
the case here, bond fide and honestly says, " I 
do not admit that this debt is due, and require 
it to be proved," it seems to me that Order 
XIV. was never intended to take the right to 
defend from him, and to allow the case to be 
proved against him by the simple oath of the 
creditor, or the person guaranteed, claiming the 
money as due. But it may be said that the 
right is not taken from him, because he may 
bring the money into Court, or give security 
for it ; but those are conditions that in many 
cases would absolutely deprive the defendant of 
his right to defend ; and which ought only to 



260 SUPREME COURT OF JUDICATURE ACT, 1875. 

apply where there is something suspicious about 
the defendant's mode of presenting his case. 
In the present case, moreover, the debt is 
secured to the plaintiffs by five other persons 
who are co-guarantors with the defendant. On 
the one hand, the plaintiflfs have not shown that 
they ever gave the defendant any particulars, 
or that the debt is acknowledged by the col- 
lieries company ; while, on the other hand, the 
defendant has not shown that he ever made 
any application to the plaintiffs for particu- 
lars, or that he ever attempted to ascertain 
whether the collieries company were or were 
not satisfied with or admitted the existence 
of the debt. I do not think that there is 
anything in the particular circumstances of 
this case which should take the defend^t out 
of what I think is or ought to be the general 
rule in the case of an action against a guarantor, 
that' where there is no acknowledgment of the 
debt by the defendant, or anything else to 
make it appear that a defence on his part is for 
the purpose of mere delay, he ought to be per- 
mitted to defend without terms as to giving 
security, and to require that the case shall bo 
proved against him. I think therefore that in 
this particular case an order admitting the de- 
fendant to defend without giving security for 
costs should be made. The case is analogous 
to that of a defendant, imder Sir Henry Keat- 
ing's Act, applying for leave to defend in an 
action on a bill of exchange which he had, in 
fact, given as a guarantee, in which case he 
would have been admitted to defend. 
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Cleasby, B. — My own impression would 
have been that if a man induces bankers to ad- 
vance money by giving a guarantee to the 
extent of £6,000, and then, in an action on the 
guarantee, upon an affidavit of the bankers, the 
banking account shows that a balance to that 
amount is due, he ought, if he sets up no defence 
except his ignorance that the sum is due, to be 
prepared to give security. I think it would be 
very inconvenient that there should in such 
oases be a different practice pursued by different 
Judges at chambers, I am influenced, however, 
by the consideration that we are not so much 
setting aside, as it were, the exercise of a dis- 
cretion both on the part of the Master and of a 
learned Judge, but only taking a different view 
from them of the construction of a particular 
Eule of Court as applied to a case like the pre- 
sent. That being so, I do not wish to differ on 
the present occasion from the opinion of my 
brother Bramwell, corroborated, as it has been, 
by the Lord Chief Justice and other Judges of 
the Conmion Pleas. 

Order rescinded.* 



* 1 Ex. D., 262 ; 45 L. J. (Ex.), 606 ; 34 L. T., 684 ; 24 
W. 11., 678, 
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ORDER XV. 

Rules 1 & 2. 

{Order for an Account^ tohere Writ has been tn» 
dorsed under Ordei* IIL, Rule 8.) 



Exchequer Division. 

(Before Bbamwell, Amfhlett, and HuDOLEsroiTy BB.) 

Jan. 20M, 1876. 

Pike v. Frank Keene and Byne. 
An order for This was an application on the part of the 
an account plaintiff for an attachment under Order XXXI.^ 

Hnuer Order •«-. 

xr.yRuU 1, Rule 20, against the defendant Frank £eene^ 
cannot be en- £ tiisobectence to two Judge's orders. On the 

forced by an ° 

attachment 15th of December, 1875, an order was made. by 
^xxxi.^Ruie HuDDLESTON, B., on the application of the- 
20. Neither plaintiff at chambers, under Order XVI., Rule 
for a ''state- 10, directing that the defendajit Frank Keene,. 
mcnt of the ^]^q ^g^g j^^ Qjjjy defendant who hadappeared^ 

natnes of co- , *' .... 

partners,'' should deliver to the plaintiff within one week 

XVI %fi7io * statement in writing, verified by affidavit, of 

be so enforced, the names, &c., of the persons who were, in the 

previous month of September, partners with 

such defendant, in the firm of Frank Eeene 

and Byne. 

A summons was subsequently taken out 
under Order XV., Rules 1 & 2, and a Judge's 
order was made on the 23rd of December, 1876,, 
by consent, that the defendant, Frank Keene,. 
should within ten days file a detailed account, 
verified by affidavit, of all the moneys received 
by him for the sale of certain goods entrusted 
to him by the plaintiff for sale. It was sworn 
by the plaintiff in the affidavit made by him 
in support of the present motion, that the- 
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Judge's orders had been duly served on the 
solicitor of the defendant, Frank Keene, but 
that neither of such orders had been complied 
with. 

Morion^ for the plaintiflf, now moved under 
Order XXXI., Rule 20, for an attachment 
against the defendant, Frank Keene, for dis- 
obedience to the Judge's orders. He submitted 
that the defendsmt by his disobedience to the 
orders in question had brought himself within 
the penalties of Order XXXI., Rule 20, for 
disobedience to orders for discovery oi: inspec- 
tion. 

The Court, being of opinion that neither of 
the Judge's orders was an order for "discovery" 
or " inspection " within the meaning of Order 
XXXI., Rule 20, refused to grant the plaintiff's 
application for an attachment. 

Application refused.* 



ORDER XVI. 
Rule 2. 
[Substitution of neio Plaintiff where the action 
has been commenced in the name of the wrong 
person as Plaintiff.) 



Chancery Division. 

(Boforo Sir- Charles Hall, V.C.) 
Mat/ ISth, 1876. 

TiLDESLEY «?. Harper. 
JIaclean, for the plaintiff in this action, which ^» order 

, . .J , • . , « under Order 

was one to set aside certam mortgages, and for xvi., Rule 2, 

♦ 35 L. T., 341 ; 24 W. E., 322 ; W. N., 1876, p. 36. See 
also Order XVI., Rule 10, and Order XXXI., Rule 20. 
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joined them 
with him at 
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until the 
hearing. 
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other relief, moTed ex parte nnder Order XTT., 
Enle 2, for an order to strike out the plaintiff 
(who was a trustee) as plaintiff, to substitate 
three infant cestuis que tnistent as plainti£b instead 
of him, and to make the plaintiff a defendant. 
The Vice-Chaxcellor said that the three 
infant cestui>t que tnistent might be joined as 
plaintiff by a next friend, and then if there 
were any misjoinder he would at the hearing 
order the plaintiff trustee to be treated as a 
defendant. He could not alter the parties to 
an action on an ex parte application, but the 
plaintiff might give the defendants notice that 
an order had been made in these terms, and 
require them to state whether they objected to 
the order or required notice stating that the 
Court considered they ought to have been 
served. Then, if they did not object, the order 
would be drawn up as having been made upon 
motion, while, if they required to be served 
with notice, the Court, on the further applica- 
tion, would deal with the costs, which otherwise 
would be costs in the cause.'^ 



EULE 3. 

(Joinder as Defendants of 2^erso)is against u^hom 
any relief is alleged to exists whether jointly^ 
severally y or in the altetmative) 



See the case of Edwards v. Lowther, 
reported under Bule 13 of this Order, infra. 



♦ 3 Ch. D., 277. 
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Rule 4. 

{It shall not be necessary that every Defendant 
shall be interested as to all the relief prayed for 
or as to every cause of action.) 



Chancery Division. 

(Before Sir James Bacon, V.C.) 
Jtme 17, 1876. 

Cox V. Barker : Barker v. Cox. 
1. Cox v. Barker. 
This action was commenced on the 28tli oi -^ statetnent 
April, 1876, by Mrs. Isabella Cox, the widow %^t open to 
and executrix of William Sands Cox, de- demurrer on 
ceased, against William Barker, and also merdy^that 
against the trustees of the marriage settlement ^^* defendant 
of the plaintiff, the devisees in trust of the is not in- 
testator, his other personal representatives, one ^the^^ufsUom 
Thomas Cox, and the Attorney General (in raised by it. 
respect of certain charities). The statement of 
claim was as follows : — By the settlement, 
dated the 25th August, 1866, made upon the 
marriage of the plaintiff and the testator, two 
freehold houses in Paradise Street, Birming- 
ham, were conveyed to William Hatton, and 
Osborne Eeynolds, as trustees, to such uses as 
Mr. and Mrs. Cox should appoint^ and, in 
default of appointment, to the use of the 
trustees during the life of the plaintiff, in trust 
to pay the rents to her for her separate use 
without power of anticipation, with remainder 
to the use of the testator in fee. The testator, 
by his will, dated the 3rd of February, 1876, 
bequeathed the residue of his personal estate to 
Davie, Hickman, Osborne Beynoldsihe younger, 
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Lloyd, Goodman, and Woody, upon trust to 
convert and pay thereout legacies of £500 to 
each of the children of Thomas Cox, and to 
invest the residue and pay the income of the 
investments to the plaintiff, during her life, for 
her separate use, and after her death, to pay 
the residuary personal estate to certain charities ; 
and, after reciting his marriage settlement, the 
testator devised all the real estate of which he 
should be seised at his death, or over which he 
had any power of appointment, to the above- 
named six trustees, in trust to pay the annual 
income to the plaintiff, during her life for her 
separate use, and after her death upon trust to 
sell the same, and to stand possessed of the 
proceeds in trust for such of the grandchildren 
of Thomas Cox, as should be living at the death 
of the plaintiff. The testator appointed the 
plaintiff executrix, and the six trustees exe- 
cutors of his will. 

In September, 1875, the defendant, William 
Barker, entered into negotiations with the 
testator for the purchase of the two houses, in 
Paradise Street, Birmingham, and the price 
agreed upon was the sum which, invested in 
Consols, would produce an income of £180 per 
annum (£6,000 Consols). The circumstances of 
the case were fully explained to the trustees of 
the settlement, and a contract for purchase was 
entered into between the testator and Barker 
on the 25th of October, 1875, which stated that 
the premises " are now settled to such uses a& 
the vendor and Isabella Cox, his wife, shall 
jointly appoint, and the vendor wiU procure a 
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proper assurance of the premises to the pur- 
chaser, to be executed by all necessary parties/* 
An abstract of the vendor's title, including the 
marriage settlement, was sent to the purchaser's 
solicitor, and, pending the completion of the 
purchase, some correspondence took place on 
the subject of the investment and proposed 
settlement of the purchase-money. On the 
22nd of December, 1875, £6,000 Consols were 
purchased by Barker in the names of Hatton 
and Osborne Eeynolds, the trustees of the 
settlement, in pursuance of the agreement for 
sale, and a deposit which had previously been 
paid by Barker was thereupon returned to him. 
On the 23rd of December, 1875, on which day the 
conveyance was sent by the purchaser's solicitor 
for execution by the testator and the plaintiff, 
the testator died suddenly without having 
executed it. The conveyance was, in form, an 
appointment by the testator arid the plaintiflf, 
under the power contained in their marriage 
settlement, without any conveyance by the 
testator and the plaintiff, or by Hatton and 
Osborne Reynolds, of their respective estates or 
interests in default of appoinJent. The draft 
of the conveyance had been previously approved 
by the solicitors acting for the plaintiff, but 
without her express instructions for this purpose. 
The plaintiff, in conversation with the testator 
and William Hatton, pending the negotiations 
abeady referred to, said she thought it a pity 
to disturb the position of the trust property, 
but did not. either agree or refuse to conoiir in 
the sale. She was not informed and was not 
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aware that her consent was required to the sale. 
Being advised, after the testator's death, that 
it lay with herself and the trustees of the settle- 
ment to complete, or not to complete, the sale to 
Barker, but that, if the sale were so completed, 
the real property might, for the purposes of 
the testator's will, be treated as converted into 
personal estate during his lifetime, and its des- 
tination under the will diverted from the 
grandchildren of Thomas Cox to the residuary 
charitable legatees, and believing that the 
testator had not present to his mind in contract- 
ing for the sale that the eflfect would be to vary 
the dispositions made by his will, the plaintiff 
declined to concur in or be a party to complete 
the sale. At the death of the testator the 
plaintiff and the defendant, Thomas Cox, were 
his only next of kin. The wiU was proved by 
the plaintiff, and by Davie, Hickman, and 
Osborne Eeynolds the younger alone. All the 
six trustees except Woody, who disclaimed in 
March, 1876, accepted the trusts of the will. In 
an action brought by the plaintiff on the 26th 
of February, 1876, against Davie, Hickman, 
Eeynolds the younger, Lloyd, Goodman, and 
Woody, for the administration of the real 
and personal estate of the testator, Botten 
was appointed a trustee of the will in the place 
of Woody. 

The plaintiff desired to have the foUoviring 
questions determined by the Court : — 

1. Whether, as between the defendant Bar- 
ker and the real representatives of the testator, 
the contract of the 25tlcL oiOd^Joet,\'Sl&,^%:^ 
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binding on the defendant and such represen- 
tatives respectively, or whether such contract 
was or not conditional on the plaintiff's con- 
senting to and actually concurring in the 
execution of the joint power of appointment 
vested in the testator and her, and what was 
the true construction of the contract as between 
the said parties. 

2. Whether Barker was entitled, if he should 
so claim, to have the intended purchase com- 
pleted by the trustees of the settlement as to 
the ultimate remainder only in the property, 
with a compensation out of the purchase-money 
for the life interest of the plaintiff therein. 

3. Related to the destination of the purchase- 
money if the contract were valid. 

4. Whether, if the contract was not vaUd 
and binding as between all the above-men- 
tioned persons, and was not completed in the 
testator's lifetime, it did or did not operate to 
convert the testator's ultimate remainder in tha 
property comprised in it from real to personal 
estate for the purposes of his will, and as be- 
tween his real and personal representatives. 

5. If so converted, whether such property or 
the £6,000 Consols was of the nature of pure 
personalty, or of personalty savouring of the 
realty, for the purposes of the residuary bequest 
of personal estate contained in the will. 

6. Whether the plaintiff could be compelled 
to concur in any conveyance of the property to 
the defendant Barker. 

7. Whether, if not so compellable, her con- 
currence in any such conveyance would alter 
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the ultimate destination of the testator's in- 
terest in the property under the dispositions 
contained in his wrU. 

8. Whether any trusts of the proceeds of the 
sale, or of the testator's interest in the same, were 
validly declared by the testator in his lifetime. 

9. Related to costs. 

The plaintiff claimed that these questions 
might be determined by the Court as between 
the several parties thereto. 

The defendant Barker demurred to the whole 
of the statement of claim, " on the ground that 
the facts therein alleged did not show any 
cause of action to which effect " could " be 
given by the Court against him, and, on 
other grounds, sufficient in law to sustain '* 
that demurrer. 



2. Barker v. Cox. 
This was an action commenced on the 27th 
of April, 1876, by Barker against Mrs. Cox, 
Davie, Hickman, Osborne Reynolds (the youn- 
ger), Lloyd, Goodman, Rotten, Hatton, and 
Osborne Reynolds, claiming specific perform- 
ance of the contract of the 25th of October, 1876, 
by a conveyance to the plaintiff of the fee sim- 
ple, subject to Mrs. Cox's life interest, with 
compensation to the plaintiff out of the testator's 
personal estate in respect of such life interest, 
a lien upon the £6,000 Consols for the amount 
of compensation, and the injunction to restrain 
the trustees of the settlement from transferring 
or disposing of the Consols, except under the 
direction of the Court. 
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To the statement of claim in this action two 
demurrers were put in. 

1. A demurrer and disclaimer by the trustees 
of the real estate devised by the will, on the 
ground that the contract disclosed to the plain- 
tiff that the testator was not entitled to dispose 
of the property as owner, and that the contract 
was not bindiDg on them ; and they disclaimed 
any interest in the sum of £6,000 paid over to 
the trustees of the settlement in respect of the 
purchase-money. 

2. A demurrer by the personal representa- 
tives of the testator, admitting, for the purpose 
of the action (but not further), that the pur- 
chaser was entitled to the specific performance 
of the contract claimed by him, but demurring 
to the claim for compensation out of the testa- 
tor's life interest, or to any lien by the plaintiff 
on the £6,000 Consols, on the groimd that it was 
by the contract disclosed to the plaintiff that 
the testator was not entitled to sell as owner. 
They also claimed the £6,000 Consols as part of 
the testator's personal estate. 



In Cox i\ Barker, Sir H. Jacka^ti^ Q-C, and 
Chapman Barbery argued in support of Barker's 
'demurrer. 

Kay J Q.C., and Russell Roberts, for the plain- 
tiff, cited Order XVI., Eule 4 ; Order XXXVI., 
Rule 6 ; and 15 & 16 Vict., c. 86, s. 60. 

In Barker v. Cox, Kay y Q.C, and Woodroffe, 
argued in support of the demurrer and dis- 
claimer of the trustees of the testator's real 
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estate ; Russell Roberts for the demurrer of the 
personal representatives of the testator. 

Sir H, Jackson^ Q.C^ and Chapman Barber ^ 
for the plaintiflf Barker. 

Bacon, V.C. : The d^miirrer in Coxw Barker 
is by far the most important, as it is founded 
on what must be admitted to be quite a new 
rule of this Court. Now, I take it that it waa 
the intention of the Legislature, when any 
question of any sort, or any set of questions 
arose, to endeavour by one hearing and one 
decree to dispose of all the matters in litigation 
between all the parties who were interested in 
the subject of the litigation. That object seems 
to have been in the mind of Mrs. Cox when 
she filed her statement of claim. The state- 
ment of claim is remarkably fair and full, and 
contains no allegation that anybody can, with 
any reason, object to. It states clearly and 
explicitly the sort of entangled condition into 
which the subject of this contract had fallen, 
and the embarrassing position of the adminis- 
tration of the testator's estate. If there is 
anything to be ascribed to the pro\isions of the 
Supreme Court of Judicatui-e Acts other than 
what I have mentioned, I am at a loss to dis- 
cover it ; and such being the meaning of the 
Legislature, it is the bounden duty of every 
Court to give fall effect to that meaning. The 
new Acts, at the same time that they have 
enabled any person stating a claim to bring 
before the Court all persons interested in that 
claim, and to include in the claim every ques- 
tion that can belong to it, or ariso out of it^ 
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have at the same time carefully provided that 
no one shall be prejudiced by the fact of his 
being joined. Order XVI., Eule 4, is distinct 
on the subject. Now, the first demurrer is that 
of Mr. Barker, who says he is called upon to 
be a party to a litigation in the greater portion 
of which he has no kind of interest, that many 
of the questions raised do not concern him, and 
that he cannot be affected by their result in any 
way. The very thing which, in my opinion, 
the Legislature meant to accomplish was to deal 
with cases in which there were many persons 
interested, and many interests involved, and to 
give the Court power once for all to dispose of 
those cases, and to dispose of all the interests 
of many parties. I think Mr. Barker has no 
reason to complain. He has full liberty in his 
answer to bring forward every right that he 
can assign, and to bring it forward with no 
greater risk of failure of justice than would 
reasonably happen if he were the sole party to 
the action. It cannot be disputed that the Act 
{15 & 16 Vict., c. 86, s. 50), which enables the 
Court to pronounce declarations, is in its full 
vigour. Whether any relief is to be founded 
on Mrs. Cox's claim, will depend on the decision 
of the several questions which she has raised in 
her statement of claim. I cannot myself per- 
ceive that when the Court comes to decide any 
one of these questions, it will leave it with only 
the expression^of an opinion. The Court will 
not necessarily stop with a mere declaration, 
but will, as I should expect and believe, give 

directions in the shape of a decree necessary to 

18 
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carry into eflfect the opinions which the Oourfe 
may have expressed. If, in the opinion of the 
Court, the plaintiff is compellable to concur in 
any conveyance to Barker, then there must bo 
a direction that she do convey ; if she is not 
compellable, the answer to'the question will be 
conclusive. I do not adopt the view that the 
provisions of the statutes, which [enable the 
statement of such a claim as this to be made^ 
and the judgment of the Court to be taken on 
it, mean that the Court is to express an opinion 
only, and go no further; and I cannot see that 
Mr. Barker, in the face of these Acts of Parlia- 
ment, has any right to complain of the state- 
ment of claim delivered by Mrs. Cox?. I see 
no harm in permitting Mrs. Cox's claim to^go 
on in its regular course, and no reason why 
Mr. Barker, although he is nominally associated 
with other defendants, should not proceed to 
state his defence, and his title to relief, because 
title to relief, as well as defence, are included 
in the questions raised at thejend of Mrs. Cox's 
claim. I think, therefore, that his demurrer 
cannot be allowed. I overrule it without 
costs. 

With respect to the two demurrers in BarJ^er 
V. CoXy I shall neither allow nor overrule them, 
but save the benefit of them until the hearing 
of the action, when, if Mr. Barker's action come 
to a hearing, these demurrers can be argued. 
The costs will be reserved.* 



• 3 Ch. D., 359 ; 35 L. T., 685 ; 11 N. C, 142. 



reports of gases. 275 

Court op Appeal. 

(Before James, Mbllish and Bagoallay, L.JJ.) 
July Idth and 22nd, 1876. 

Cox t?. Barker. 
Barker r. Cox. 



1. — Cox t\ Barker, 

The defendant Barker appealed from the 
over-ruling of his demurrer. 

Sir S. Jackson^ Q.C,y and Chapman liarher^ 
for the appellant, contended that the statement 
of claim was demurrable, as it sought for no 
relief, but only to obtain a mere abstract ex- 
pression of opinion upon matters aflfecting in 
certain events the rights and interests of persons 
interested uiider the will. Although joined as 
a defendant Tvith these persons, Barker had no 
interest whatever in these questions, while, as 
to the only question in which he was interested, 
namely, the validity of the contract of October, 
1875, Ihe plaintiff, by her statement of claim, 
neither repudiated it nor sought specific perfor- 
mance of it. The Act 15 & 16 Vict., c. 50, did 
not enable a Bill to be filed for the purpose of 
obtaining a mere declaration of right on which 
consequential relief was neither asked for nor 
could be obtained. They referred to Rooke v. 
Lord Kensingtoriy* Jackson v. Turnlet/,f Brislow 
V. Whitm&reX and Harry y, Davey.% 

Kayy Q.C. and Russell BobertSj for the plain- 
tiff, were not called upon. 



♦ 2 K. & J., 763. 1 1 Drew., 617. 

J 4 K. & J., 743. § 2 Ch. D., 721. 



276 SUPREME COURT OF JUDICATUBB ACT,, 1875. 

James, L.J. — ^The defendant Barker demurs 
on the ground that the plaintiff merely prays 
declarations on certain questions, and that no 
decree giving relief can be made. The state- 
ment of claim, however, asks, not only for 
declarations, but for further or other relief, 
that is, that the proper consequential order may 
be made, and there would be no difficulty in 
framing a consequential order based upon the 
findings in those questions. It would, I think, 
be easy to direct a conveyance to be made to 
the proper persons according to one finding, 
and to direct the money to be dealt with 
4iccording to the other finding. Then it is said 
that in the three cases which were cited under 
the old law it was held that, under the Act 
15 & 16 Yict., c. 86, a plaintiff could not file a 
bill for a mere declaration, unless there were 
some consequential relief which the Court had 
the power of giving. It appears to me that in 
those cases the Court adopted rather a narrow 
view, though it certainly would not have done 
to ask the Court to. make a declaration upon 
mere abstract questions, and possibly it would 
not be right to ask a Court of Equity to decide 
something which would have to be determined 
in a Court of Law, In the present case declara- 
tions are asked with regard to certain rights for 
the purpose of clearing the estate which has to 
be administered. The case is very fairly stated, 
and it is right that the questions should be 
determined, the contract having been entered 
into by a deceased person and his representa- 
tives having conflicting interests with regard to 
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it. The real representatives take one view and 
the personal representatives take another view, 
and the estate must be administered. It 
appears to me that the Viee-Chaneellor wias 
quite right in saying that there is a subject 
matter for decision, and that it is proper that 
the questions should be answered; and that the 
Court should retain in its hands the power of 
giving consequential relief. Then, as to the 
difficulty suggested, that the defendant Barker 
will be kept here as a party while questions in 
which he is not interested are dealt with and 
disposed of, one of the most beneficial of the 
Biules imder the new system* is, that it is quite 
competent for the Court to say, we will have 
those two questions in which he is interested 
tried first — the first two questions, which relate 
entirely to the demurring defendant, viz., as to 
what are his rights imder the contract, and the 
Court can put those two questions in the course 
of the trial in the first instance, and determine 
them as between him and the other parties, and 
he will not be prejudiced in any way by the 
other matters which have been disposed of. It 
seems to me it would be quite right that the 
Court should determine, in the first instance, 
what are the rights of Mr. Barker as against 
the representatives of the testator. I think 
that the Vice-Chancellor's order was quite right. 
. The appeal must be dismissed with costs. 

Mellish, L.J. — I agree that this is not a 
demurrable statement of claim. 

Baggallay, L.J. — I am of the same opinion. 

♦ Order XXXVI., Rule 6. ■ 
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I felt a good deal pressed at first by the decisions 
of Viee-Chanoellor Wood in the cases of Jtooke 
V. Lard Kensington and Bristow v. Whitmorey 
but it appears to me there is no room in this 
case for the objection which prevailed there. 
The 50th section of the 15 and 16 Vict., c. 86, 
empowers the Court of Chancery to make bind- 
ing declarations of right without giving conse- 
quential relief ; and Vice-Chancellor Wood was 
of opinion that it only empowered the Court to 
make such declarations of right in cases in 
which some equitable relief might be granted, 
if the plaintiff chose to ask for it. But in this 
case it appears to me that, consequential upon 
the declaration of rights which is asked for, 
several foims of relief might be granted. It is 
only necessary to mention one : ii6,000 Consols 
have been placed in the names of the trustees of 
the settlement, and the consequential relief upon 
the declaration would be a direction as to the 
application of that fund. 

Barker v. Cox. 

The trustees of the will of the testator appealed 
from the decision of the Vice-Chancellor order- 
ing their demiurer to stand over till the hearing. 

Kay, Q.C., and Wood rq/fe, tor the appellants. 

Russell lioberts for the legal personal repre- 
sentatives who had not appealed. 

Sir S. JacksoHy Q.C, and Chapman Sarbe^', 
for the plaintiff, were not called upon. • 

James, L.J. — I am of opinion that this de- 
murrer was properly dealt with by the Vice- 
Chancellor. 
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The appeal must "be dismissed witli costs. 
Mellish, L.J., and Baggallat, L.J., con- 
ourred.* 

EULB 8. 

{Married Women suing without their Husbands,) 



High Court of Justice. 

Queen's Bench division, 

{Sittings in Banco ^ before Blackburn and 

Lush, JJ.) 

May 12a, 1876. 
OAKES V. REDFq^D. 

THs was the first case, since the Supreme Leave must 

j~\ i.PTi'i aj_ i» !• "i, he obtained 

Court of Judicature Acts, 01 a claim against a^y-ow the 
married woman in an action on the ground of ^^^^ ^^ « 
her having a separate estate. Before these enahu a 
Acts, f hough a married woman could not be^^^*'*^*^/^''. ^ 

' o ,. , sue a married 

personally sued at law or in Eqiiity, on a con- wotmfi as a 
tract, her separate estate, if she had any, could -^^^^^^^'^^^^ 
be charged in a suit in Equity on any contract *^^ receives 

.. T 1 1 • .. mi • i- 1 an allowance 

equitably charging it. This was an action oyfrom her hus^ 
a dressmaker against a married lady on the ^^f*^i\not 
ground that she was living separate from her reason for 
husband, and that she was entitled to a separate *"J^^ ^^*' 
allowance free from the control of her husband, 
xind that she had agreed to charge her accoimt on 
that fund. The lady demurred to this claim as 
not maintainable, on the double ground that it 
did not appear that she had any separate estate 
within the contemplation of Equity, and that, if 
she had, it did not appear that it had been duly 
charged according to the rules of Courts of Equity . 
Benjamin^ Q.C., and JB. G. Arbuthnotior the 
plaintiff. 

* 3 Ch. D., 359 ; 36 L. T., 686 ; 11 K. C, 162. 
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Beresford for the defendant. This was a mere 
allowance £rom her husband, and was not what a 
Court of Equity regarded as a separate, estate^ 
Moreover, the law not being altered, the fond 
only was chargeable^ not the lady personally, 
and leave had not been obtained for the married 
woman to be sued alone. In Equity the husband 
or trustee was always a party. [The Court^ 
as to this point, observed that Order XVI., 
Kule 8, provided that a married woman can be 
sued if the Court or a Judge shall allow it. But 
here there was no such leave.] 

Blackburn, J., said that it might be very 

material that the husband or the trustee should 

be made a party to the suit. The husband could 

state the nature and reason of the allowance^ 

and show good grounds why it should not be 

charged ; or the trustee might show the nature 

of the fund which constituted the separate 

estate. It was an insuperable bar to this suit, 

that the husband was not a party to it. There 

appeared to be no case in a Court of Equity any 

I more than in a Court of Common Law of a. 

i married lady sued separately without her hus- 

I band or trustee. There would be extreme 

! injustice in making a charge upon the allow- 

j ance in the absence of the husband, who might 

i show good reason for not charging the allow- 

I ance with bygone debts. At present no judg- 

j ment could be given on the claim, and the 

! action must be amended by bringing in the 

■ husband. 

Lush, J., concurred.* 

*Time8f Monday, May loth, 1876. 
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EULE 9. 

{Action by one of numerous Parties having the 

same interest,) 



Queen's Bench division. 

(Before Blackburn, Quain and Field, JJ.) 
February 23rd, 1876. 



DE HART t\ STEPHENSON. 

This was an action by one of several joint Order XV J. , 
owners of a steamship, «on behalf of himself ^^j^^^^jjff^^^^ 
and numerous other parties having the same brought by 
interest," against the chtirterers. The names y^*^^*^^^»fr.9 
of all the parties on behalf of whom the plaintiff of a ship 
sued had been disclosed under a Master's charterers, 
order ; and the defendants afterwards applied 
at chambers, calling on the plaintiff to show, 
cause why the said parties should not be added 
as plaintiffs. Denman, J., referred the matter 
to the Court, iri order to obtain a construction 
of Order XVI., Rule 9, with regard to the 
meaning of "parties having the same interest," 
and a decision as to the extent to which that 
Eule is compulsory. 

Shieldy for the defendants, in support of the 
application. — This action was brought by the 
plaintiff imder Order XVI., Rule 9. The plain- 
tiff assumes that the interest of the owner of 
one-sixty-fourth part of the vessel is the same 
as that of the owners of the other sixty-three 
parts. By the course the owners have adopted 
we are restricted to look to one of them for our 
costs if we are successful. The owners thus 



\ 
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may put up a man of straw to fight their battle 
for them. [Quain, J. — ^Your application would 
bring back the worst abuse of the old procedure. 
The last case I remember of the kind was one 
in which a special pleader pleaded in abatement^ 
and forty plaintiffs were joined. He then pleaded 
that the plaintijBb formed an illegal association, 
and had no right to sue.] But the Court has 
power to add plaintiffs, although the power of 
pleading in abatement is taken away. [Black- 
burn, J. — ^Not imless you can show good cause 
for it. Here you have not done so ; you have 
all your rights against the one owner, and would 
have no further rights against all of them 
together.] If the co-owners are not to be joined 
as plaintiffs, they ought in some way or other 
to be made subject to the consequences of the 
litigation. The Court of Chancery limits the 
practice, and analogous limitations should be 
placed upon it here. 

CromptoTiy for the plaintiff, was not called 
upon. 

Blackburn, J. — There can be no doubt that 
Bule 9 of Order XYI. was intended to meet 
precisely such a case as the present. Additional 
parties can be introduced either as plaintifik or 
defendants under Eule 13; but not imless 
satisfactory reasons are given. No such reasons 
have been given here, and therefore Bule 13 
does not apply. Tou may have some ground 
for applying for security for costs, but the pre- 
sent application must be refused with costs. 

Quain and Field, J J. concurred.* 

* 1 Q.B.D., 313; 45 la. J. (,Q..B.V 675 ; 24 L.R., 367. 
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Chancery Division. 

(Before Sir Chakles Hall, V.C.) 
January IZth, 1876. 

(1) COOPER V. BLISSETT. 

This, was an aotion by a creditor against an Form of the 
administratrix and heiress-at-law of an intestate ^^^^^^s in 
for the administration of the real and personal «« adminis^ 

. , rni J 'J i»T i» !_• 'i. /» tration action 

estate. The creditor did not in his wnt of sum- ^^ ^ creditor, 
mons sue on behalf of himseK " and all other ^ddition of 
the creditors," but indorsed his writ according "©« behalf of 
to the first form of the general indorsements in f ;*f ^^f^***^^ 
Appendix (A), Part 2, S. 1, with a claim '^ 2a creditorsr 
a creditor " simply. Minutes of the usual order 
embracing an inquiry as to debts generally had 
been agreed upon. 

OroBvenor Woods, for the plaintiff. — ^TJnder 
the old practice a creditor sued for administra- 
tion of the real and personal estate of his debtor 
^'on behalf of himself and all other the credi- 
tors ; " and where he has purported to sue on 
his own behalf alone the bill has been taken as 
a bill On behalf of all the creditors. Woods v. 
Soiverbt/* This was apparently no longer the 
practice ; but if the Court considered that imder 
the new practice a creditor should indorse his 
writ with a claim on behalf of all the creditors, 
he asked for leave to amend accordingly. 

Seeley for the defendant. 

Hall, V.C, said that the point had ceased to 
be considered important even under the old 
practice. The late Lord Justice Qiffard, when 
Vice-Chancellor, saidf that this was an objection 

* 14 W.R., 9. ~ 

t Wooldridge r. Norris, L. E., 6 Eq[., 411, 4U. 
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which he should not, in any case, allow to pre- 
vail. The usual decree comprised an account 
of what was due to the plaintiflF " and all other 
the creditors of A. B. deceased," and it thus 
appeared on the face of the decree that the|action 
was for the benefit of all the creditors. Itjwas 
therefore unnecessary for the plaintiflF to sue'in 
terms on their behalf.* 



Chancery Division. 

(Before Sir George Jessel, M.R.) 
January 29th, 1876. 

(2) WORRAKER V. PRYER. 

This was an action by a creditor against Jane 
Pryer, the executrix and devisee in trust of the 
real estate of Ambrose Pryer, deceased, for the 
administration of his real and personal estate. 
The testator had not devised his real estate in 
trust for sale. The creditor did not, in his writ 
of summons, sue on behalf of hunseK " and all 
other the creditors," but indorsed his writ 
according to the first form of the general in- 
dorsements in Appendix (A), Part II., S. 1, 
with a claim " as a creditor," simply. 

Everittj for the plaintiflf, referred to the form 
of indorsement given in Appendix A, Part 11^, 
S. 1, No. 1. From the form it did not appear 
to be necessary for a creditor to sue " on behalf 
of aU other the creditors." [Jessel, M.H. — 
That only relates to the indorsement, which 
would in this respect have been just the same 

* 1 Ch. D. 691, 46 L. J. (Ch.), 272 ; 24 W. R., 236. See 
Daniere Chancery Practice, 208 and Form 2,226. 
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under the old practice. You need not express 
in the indorsement of claim, any more than you 
need formerly have expressed in the prayer, on 
behalf of whom you sue.] The point has been 
recently decided by Yice-Chanoellor Hall, in 
Cooper V. Blissetty* in favour of the form which 
has been adopted in this case. His lordship 
seems to have considered that Wooldridge v. 
Norrisf shows that the practice of suing on behalf 
of all the creditors was no longer necessary even 
in the Court of Chancery. It may be observed, 
however, that that view is not in accordance 
with the previous case of Fonsford v. SartUy.X 
See, also. Woods v. Sowerhy.^ 

Chubb for the defendants. 

Jessel, M.R. — ^The original rule of the Court 
of Chancery with regard to these representative 

interested to be a party ; but when it was im- 
possible to bring all such persons before the 
Court by reason of their number, the Court 
allowed one to sue on behalf of the rest, and 
this applied to creditors' suits. But a creditor 
was not allowed to come in imder the decree 
without contributing his share to the costs of 
the suit. By section 42 of the Statute 15 & 16 
Vict., c. 86, a defendant was prohibited from 
objecting for want of parties in certain cases. 
But those cases did not include creditors' suits ; 
with respect to them distinct provision was 
made by section 45, which enabled a creditor 

* Eeported supra, p. 283. 
t L.R., 6 Bq., 411. 
j 2 J. & H., 736. 
§ 14 W.B., 9. 
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to obtain an administration order as to ihe 
personal estate, and by section 47, which, en- 
abled him to obtain an administration order 
as to the real estate, but only where the whole 
' of such real estate was by devise vested in 
trustees for sale, empowered to give receipts. 
But the old practioe still applied where the 
real estate was not devised in trust for sale. 
Vioe-Chanoellor Giffard, in Wooldridge v. 
Norris,* where objection was raised to a credi- 
tor's suit not expressed to be brought on behalf 
of all the creditors, overruled it on the ground 
that an express trust had been created for th^ 
benefit of the creditors suing. He did say 
generally, it is true, that he would not have 
allowed the objection to prevail, but that 
he would have given leave to amend. In 
Ponsford v. Hartleyf the demurrer was allowed 
on the express ground that the suit was not 
brought on behalf of all the creditors, although 
the plaintiff sought a decree for the administra* 
tion of the real estate. Therefore I am satis- 
fied that Vice-Chancellor GiiBFard did not 
intend to lay down anything contrary to the 
old practice. Then we come to Cooper v. Blis" 
MtyXyji&i decided by Vice-Chancellor Hall, 
before whom Pmisfordy. Hartley does not appear 
to have been cited. Undoubtedly his is a view 
in accordance with good sense. But I can 
find nothing in the new Bules to change the 
old practice, which is to prevail when it is not 
expressly altered. Order XVI., Rule 9, ex- 

* Ubi supra, f Ubi wpra. 

X Beported «f<pra. 
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pressly recognises the practioe of the Court of 
Chancery in representative suits ; and Eule 11 
of the same Order makes section 42 of the 
15 & 16 Vict., c. 86, generally applicable. So 
that the intention clearly is to perpetuate the 
practice ofthe Court of Chancery. Accordingly, 
I think that the writ should be amended by 
making the plaintifF sue on behalf of himself 
"and all other the creditors."* 



Chancery Division. 

(Before Sir George Jessbl, M.K.) 
February 12M, 1876. 

(3) Eyre v. Cox. 

This was an action by a creditor for the ad- 
ministration of real and personal estate. 

Bevir applied to the Court for leave to 
amend the writ of summons. 

Jessel, M.£. — Where it appears on the 
statement of claim that the plaintiff is suing on 
behalf of himself " and all other the creditors," 
it is not necessary to amend the writ by the 
insertion of these words. 

The writ, however, as well as the statement 
of claim ought to be intituled, according to 
the forms of statement in Appendix (C),t " In 
the matter of the estate of A. B., deceased ;" 
for the object of that heading was that the 
register should show what estates were affected 
by actions for administration.! 



* 2Ch. D., 109; 46 L. J. (Ch.), 273; 24 W. R., 269. 
See Daniers Chancery Praotice, p. 20S and Form 2,225. 
t Forms 2, 3 & 4. 
j 24 W. R., 317. See Woodt v. Sowerby, 14 "W. R., 9. 
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Chancery Division. 

(Before Sir Hiciiard Malins, V.C.) 
March ZUt, 1876. 

Adcock t\ Peters. 

This was a creditor's action for the adminis- 
tration of the real and personal estate of Ebe- 
nezer Peters. 

Procter y for the plaintiflF, submitted to the 
Court the. question whether the plaintiff ought 
not to sue " on behalf of himself and all other 
the creditors,"* The Master of the Bolls, in 
Worraher v. Fryer ^\ held that the writ of sum- 
mons ought to be so headed ; but in Cooper v. 
BlisscttX Yice-ChancellorHall took the opposite 
view. 

W. R. Cole for the defendant. 

Malins, V.C, took the same view b& the 
Master of the Rolls in Wor raker v. Fryer ; and 
directed the writ of summons to be amended 
by adding the words " on behalf of himself 
and all other the creditors.' '§ 



Rule 10. 
{Statement of the names of Co-partners,) 

See the case of Pollock v. Campbell 
Brothers, reported under Order H., "Rude 6, 
.supra, p. 191 ; and the case of Pike v. Frank 
Keene and Byne, reported under Order XV., 
Eules 1 and 2, supra^ p. 262. 



♦ See Daniel's Forms, No. 2,225. 
t Reported supra, p. 284. 
J Reported supra, p. 283. 
^ W. N., 1876, p. 139. 
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EULE 12. 

{The Probate RuleSy as to parties^ shall remain 

in force.) 



4 



Probate, Divorce, and Admiralty Division, 

Probate. 

Before Sir Jambs Hannbn, J., President. 

Kennaway V, Kennaway. . 

The plaintijff, as executor of Mark Kenna- ^^<'J^'«^'^*<^^<^ 
•way, solicitor, of Exeter, propounded the '"mH^le Frobate 
of the deceased. The will dealt with l)oth-^^/>J?,^7^. 
realty and personalty, and the Eev. W. B. c. 77), of 
Kennaway, as the sole next of kin, had been ^^eZ^Jt^i^ 
made defendant. ' Certain alterations made by devisees, and 
the testator in his will involved a complete ^^^^^^^^ f^,*'*''^ 
change in the disposition of the reversionary **^«^^«^«^^»^<' 

•i j-ii Tij :% • lA •■! see proceedings 

interest m the real estate and m the residuary »>, by virtue 
real and personal estate, and the plaintiff had ^^^^^^ 
been advised that the devisees and other persons Jtuieh^stm 
affected by the alterations, some of whom were ^Zfwithstand- 
out of the jurisdiction, should be cited to see in^ theprovi- 

_ J . sions of 

proceedings. OrderXVi.. 

C: A. Middleton, for the plaintiff. We do ^^^ 13, as to 
not want all the devisees to be made defendants, *'^^^^' '^*- 
and we wish to avoid the effect of the Kules as 
to service of parties out of the jurisdiction. 
The only Rules bearing on the subject are 
Order XYI., Rules 12 and 13. By Rule 
12 the existing Rules as to parties in Pro- 
bate actions are to " continue to be in force.** 
The presence of these persons is not "necessary 
in order to enable the Court effectually and 
completely to adjudicate upon and settle all 
the questions involved in the action," but it is 
merely necessary that they showld \i^ Tio\JA.vi^ 
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as to the proceedings, and therefore it is not 
requisite to add them as parties under Order 
XVI., Eule 13. The practice of citing the heir- 
at-law, devisees and other parties interested in 
real estate to see proceedings is founded on 
s. 61 of the Probate Act, 1857 (20 and 21 
Vict. c. 77), (for there was no original jurisdic- 
tion in the matter), and there is nothing in the 
Supreme Court of Judicature Acts to repeal 
that statutory provision. 

Cur. adv, vult, 
March 21. — Hannen, J. — The question arises 
whether the proper mode of bringing the devi- 
sees whose interests are affected before the Court 
is to cite them to see proceedings, or whether 
the plaintiff should proceed by writ of summons. 
The question turns on the construction to be 
put upon Order XVI., Eules 12 and 13. The 
effect of Rule 12 is that it remains, as before, 
unnecessary that the persons now sought to be 
cited should be made plaintife or defendants in 
the suit. But by the practice of the Probate 
Court, continued from the Prerogative Court, 
:an executor in the position of the present plain- 
tiff had the power of citing persons interested 
in the litigation as next of kin or legatees to 
«ee proceedings, and, by the Probate Act, 1857 
{20 & 21 Vict. c. 77), s. 61, a similar power was 
given of citing " the heir-at-law, devisees, and 
other persons having or pretending interest in 
the real estate affected by the will." This did 
not make the persons cited parties to the suit, 
either as plaintiflfe or defendants, but it gave 
them the opportunity of appearing and taking 
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part in the proceedings on the side of the plain- 
tiff or the defendant, as their interests might 
incline them, or they might abstain from appear- 
ing, and allow the suit to be determined in their 
absence. This practice remains in force unless it 
has been altered by some portion of the Supreme 
Court of Judicature Acts or Eules. The only 
provision which can be supposed to effect such 
an alteration is that in Order XVI., Eule 13, by 
which it is enacted that " the Court or a Judge 
may, at any stage of the proceediDgs, . . . order 
that the name or names of any party or parties, 
whether plaintifife or defendants, who ought to 
have been joined, or whose presence before the 
Court may be necessary in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all the questions involved in the 
action, be added.'' The object of this provi- 
sion was to give to the High Court the power 
which the amalgamated Courts, or some of them, 
did not before possess, of bringing before it, as 
plaintiffs or defendants, persons whose presence 
was necessary in order to do complete justice ; 
but this is in no way inconsistent with the 
continued exercise of the power which parties 
in the Probate Court (subject to the Rules of 
Court) possessed, of citing parties, whom it was 
desired to bind, to see proceedings, not in the 
character of plaintiffs or defendants, but simply 
as "parties cited," or "interveners," if they 
thought fit to become so. It appears to me 
therefore, that the power given by Order XVI., 
Eule 13, is in addition to, and not in substi- 
tution for, the practice which has hitherto pre- 
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vailed with regard to the citing of parties 
interested to see proceedings, and that tiiat 
practice must continue in all respects as before. 
I give leave to the plaintiff to cite the several 
persons named as prayed.* 

BULE 13. 

(No action shall be defeated by reason of the mw- 
joinder of Parties. Power of the Court or a 
Judge to add or strike out names of Parties.) 

Chakcery Division. 

(Before Sir Geobob Jesssl, M.B.) 
February Ut, 1876. 

Appleton v. the Chapel Town Paper 

Company. 

riSS;. The BiU in this case was filed by the occu. 
tors of two piers of two distinct bleachworks situated on a 
"IZ^rkfaUmted stream near Bolton, to restrain the defendants 
on one stream ^j^q Were the owners of a paper mill higher up 
periy be joined the stream, from polluting it. An objection was 
Tn ^Jfw^ci^n^ i^^QTL OH the score of misjoinder, that the plain- 
eery suit tiffs had several rights and interests, and ought 
rffi«o„ to have filed separate bills. 
to restrain Charles Russell, Q.C.ylncey Q.O., and Homer 

fors^o/Tmiii for the plamtiffs, argued that the plaintiffshaving 
hiffhvr up on ^ commou interest might well loin, and ihm 

iht same stream .... , i. • vi L. J^ 

from poihtti9iy objection was not sustamable after 15 & 16 

'^- Vict. c. 86, s. 49 ; for, if either of the defendants 

failed in establishing his case, the Court coidd 

modify its decree accordingly. Pollock v. 

LesterjX Umfreville v. Johnson. § 

♦ 1 P. D., 148; 45 L. J. (P. D. &A.), 86 ; 34 L. T 854- 
24W. R., 686. *-. J..,004, 

t See also Harry v. Davey^ 24 W. B., 615. 

; 11 Ha., 274. § L. E., 10 Ch., 680. 
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Popej Q.C., and C. H. Turner, for the defen- 
dants. 

Jessel, M.R., said there was no pretence for 
saying the plaintiffs had a common inteijest, as 
the rights and remedies of each were distinct; 
but, it appearing that the objection was not 
taken by the answer, he would hear the cause 
by consent, as if two Bills had been filed.* 



Common Pleas Division. 

Before Lord Coleeidge, C. J., & Archibald & Lindley, J J. 

February 26th, 1876. 

Edwards v. Lowther. 

This was an action of libel against the pub- The persom, 
lisher of a newspaper. The plaintiff, after issue ^^^ ^^i^'' 
joined, took out a summons before a Master to Order xri., 
bave the name of Matthew Green, the proprietor, Z7n joined aa 
added as a defendant. The summons was defendants 
dismissed on the ground that the addition meneement 
of Green was not necessary. On appeal io of the action, 

, may, at any 

Denman, J., his lordship referred the matter stage in the 
to the Court, without expressing any opinion on^^^^^*' 

the case. under Rule 13 

Before action it was (as alleged by the plain- ^ defendants' 
tiflf) impossible to find out the name of the «jf^"!«?«fi 

• X J x-u X- J- 1 of the plaintiff. 

proprietor, and the action was accordingly com- 
menced against the publisher, whose name 
appeared at the end of the newspaper, and in- 
terrogatories were delivered with the statement 
of claim. The answer to these was not satis- 
factory, and further answers were obtained 
which disclosed that Matthew Green was the 

* 46 L. J. (Ch.), 276. 
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sole proprietor. No notice of trial had been 
given. The application was made under Order 
XVI., Eule 13. 

Macleody for the plaintiflT, in support of the 
application. 

A. L. Smithy for the defendant. Although 
Green might originally have been joined, yet 
he was not brought within the words of Rule 
13 of Order XVI., " ought to have been joined,** 
Le.y for the purpose of the action, which was 
to try an issue between the plaintiff and the 
present defendant. "Was not Green's presence 
necessary to determine this question? in case 
of trespass by B. and C. against A., if the 
action was originally commenced by A. against 
B., C could not afterwards be joined. Order 
XVI., Eule 17, provided for such an application 
as this by a defendant, but not by a plaintiff. 
The present application was really for the pur- 
pose of damages, not for the purposes of the 
action. 

Per Curiam. — The Court must not give to 
the Eules of Court a pleader's interpretation, 
but must be guided by their general spirit* 
Although the question between the plaintiff and 
Green may not be the question in the action, 
stni it is " fl question involved in the action.'*" 
Eule 3 is part of the same Order, and must^ 
therefore, be read together with Eule 13, which 
will then clearly mean one who ought to have 
been joined at first, i.e.^ for the purpose of con- 
venience and of doing justice in the action — 
therefore, Green's name must be added.* 
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Chancery Division. 

(Before Sir Charles Hall, V.C.) 
June 28^A, 1876. 

The New Westminster Brewery v, Hannah. 

The old Westminster Brewery Company had iFhere a right 
transferred aU its " property, estates, and effects, ''IfJZ ?* 
with the appurtenances," including a mortgage « d^edof 
*'with the benefit of all securities" for ^Q property, the 
amount due, to the present plaintiffs, the new ^^^^fff^, 

' r jr 7 cannot jotn the 

company, and had been wound up, transferor 

At the date of the transfer the old company ^^//^J*;;,^*-^' 
claimed a right of action for breach of trust in pose of en- 
respect of this mortgage against the defendants, •^(J^^o/ 
the representatives of Hannah, one of its direc- "^^^^'w- 
tors, who had died. 

Cooksotiy Q.(7., and Whilehorne, for the plain- 
tiffs, contended that the right of action passed 
to the plaintiffs, the new company, under the 
deed of transfer, but, if not, the plaintiffs could • 
join the old company as co-plaintifife under 
Order XVI., Eule .13. 

Dickinso7i, Q*C., and Sorton Smithy for the 
defendants, were not called upon. 

Hall, V.C, held that the right of action did 
not pass to the plaintifife, and that, as they 
themselves had no right of action, they could - 
not join the old company as co-plaintiffs under 
Order XVI., Eule 13.* 



* W. N., 1876, p. 215 ; 24 W. R., 899. Aflfinned on 
appeal, W. N., 1877, p. 35. 
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Chancery Division. 

(Before Sir Bichabd Halins, Y.C.) 
March lOth, we, 

Valijince r. THE Birmingham and Midland 
Land and Investment Corporation. 

fr/icrc the This was an action to have the sale of certain 

Ctimfj rlf"" tmlding land of the plaintiff by the defendant 
strain a cor- Fallows, who was mortgagee, declared void, and 

poraf ion from p . ,. a. • lx. j £ j a. 

computing a ^^^ ^^ account, and to restrain the deiendants 
purehase of j^q Birmingham and Midland Land and Invest- 
was added, ' ment Corporation, who had agreed to purchase 
Y^r ^^i'' the land from Fallows, from completing the 
13, on his otcn purchase. 

f §S/' III another suit of Cannot v. Fallows, to which 
to amfhcr the plaintiff in this action had been added as a 

ffctwn VI , -i. f J • fill 

which an order P^rtj OH his own application, an order had been 
was madcy hy made by consent that the Birmingham and 
the purchase Midland Land and Investment Corporation 

fuXle''''' sh^^^ complete the purchase of the land and 
name of the pay the purchasc-money to Fallows, on his 
w7sZn!ci:ouf imdertaking to deal with it as the Court should 
ntid^r the same direct, and without prejudice to any of the 

Bule, as defen- , . • t i • j i it* 

dants in the questious mvolvcd m the present action. 
former action ; Eobmson, Q.C. {W. P. BcaU with him), 
ration were moved ou behalf of the defendant corporation 
refused costs; fop ^u Order uudor Order XVI., Eule 13, that 

on account of .ti t -tot • 

the lateness of they might be struck out as defendants in this 

^tltnuC'''' a^*^^^' ^^^ *lia* t^® plaintiffs might be ordered 

strueh out. to pay to the defendant corporation their costs 

of this action. The plaintiff was a party to a 

consent order in another suit, which estopped 

him from suing ttie dsfenAsuofc ^cxt^oxaliQu.. 
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GiassBy Q,C,j and Northmore Lawrence ^ for the 
plaintiff Vallance, contended that, inasmuch as 
the defendants had put in their statement of 
defence and issue had been joined, this appKca- 
tion was too late, and the Court could not now 
make the order. 

Rigbyy for Fallows, said that the proceedings 
of the plaintiff had been vexatious. 

Robinson^ Q.C,, in reply, urged that the 
putting in of the statement of defence was to 
show the uselessness of the suit. Order XVI., 
Eule 14, showed that the application may be 
made at any time before trial. 

Malins, V.C. — So far as I am aware, this is 
the first application which has been made before 
me under Order XVI., Eule 13, to strike out a 
defendant from an action. I regard the power • 
thereby given to the Court as very valuable, 
and as one which may frequently be exercised 
with advantage. This action and that of 
Cannot v. Falhtcs relate to the same subject- 
matter. 

Vallance has bound himself by his consent to 
the payment of the purchase-money to Fallows, 
and not to dispute the sale ; how can he now 
carry on a suit to dispute its validity and re- 
strain its completion ? This litigation can have 
no result as against the defendant corporation, 
and the sooner it is put an end to the better. 
Under Order XVI., Eule 13, the Court has 
power to add or strike out parties ; I exercised 
the first power in the case of Cannot v. Fallows 
in favour of the present plaintiff; I am now 
asked to exercise the second forwet. li^icst^ 
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the Supreme Court of Judicature Acts came 
into operation, it often turned out at the hear- 
ing that defendants had been yexatioiisly 
brought or kept before the Court; The L^is- 
lature has now expressly remedied this griev- 
ance. If I find, as in this case, that persons 
have been vexatiously made or retained as 
parties, I shall gladly exercise this power. I 
am clearly of opinion that, as soon as it is 
ascertained that the suit is hopeless as against 
any defendant, it becomes the duty of the 
Court to strike him out at the earliest possible 
stage of tlie proceedings. But the consent 
order was made three months ago ; the defen- 
dant corporation should have moved to be 
struck out immediately. I shall make the 
order to strike out the name of the defendant 
corporation, but without costs. I hope that 
this case will establish a precedent.* 



Rule 14. 



{Application at the Trial to addj strike out, or 
snhstitnte a Plaintiff^ or Defendants) 

North-Eastern Circuit, Newcastle. 

Civil Side. 

(Before Mr. Justice Lush and a Common Jury.) 
July Sth, 1876. 

Wardley V, Greagg. 
In an action Waddf/y Q.C., and Greenhow, were for the 
leave was^^^^ plaintiff; ITerschell, Q.C, was for the defen- 

refusedtojoin dant. 



♦ 2 Ch. "D., ^^^ •, 'i.^^^ .^.,Vb^- 
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This was an action, brought by an old lady the trustee in 
of 67, to recover £400 and furniture. Prior to tTepiainHfa 
1872 her husband was a farmer, and she, by a ^«^^ husband 
careful and thrifty management of th^ home- on application 
stead, had saved over £400, which he allowed 'J'Jl^^fJ^^ 
her to regard as her own. Mr. Wardley then ffromd that 
gave up the farm, and having, unfortunately, ^^l^ZrO^ 
joined his eldest son, Joseph, in a scavenging trustee in 
contract with the Gateshead Corporation which ^JiJied to^^ 
turned out imsuccessfully, his affairs were ^^Z^**^^.*^/ 
liquidated in bankruptcy, and after payment of was not a 
9s. in the pound to his creditors he still retained l^'Jf^^lJ'" 
the £400 and his furniture. His health having the action. 
failed him, he was persuaded by his eldest . 
dau^ter, who was married to the defendant, 
an engine-driver, to go and live in a room in 
their house, and, accordingly, his furniture and 
a safe containing the £400 were conveyed there. 
The safe was kept in his bedroom, and 
every night, when he went to bed, he rolled up 
his trousers, in the pocket of which he always 
kept the key of the safe, and put them under 
his pillow. Every Saturday night he paid his 
daughter a sovereign for the board and lodging 
of himself and wife from a private purse he had 
in his pocket. One night, when the old man 
was on his death-bed, the plaintiff, who was 
in bed by his side, heard a footstep, and saw her 
daughter snatch the trousers from under his 
pUlow, while the defendant stood at the door 
with a lighted candle. The plaintiff did her 
best to get the trousers back from her daughter, 
but the latter twisted her arm round and 
called out to her children, "'MLoVXi'rf^ \xi ^ 
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fit ; throw some water over her/' Unable to get 
back the trousers or the key of the saf e, the plain- 
tiff rushed down stairs into the yard, sereaming, 
*^ Murder!" and "Bobbers!'' and, in the 
presence of a neighbour who was aroused by 
her shouts, challenged her daughter with having 
taken the trousers. Next morning she would 
have gone down to the police-station, but her 
husband begged her not to disturb his dying 
moments, and assured her the daughter would 
give up the key. He died a few days after, 
i ' and while ho lay dead in his room the plaintiff 

' saw her daughter open the safe and take out 

i I the money, which consisted of seventy-seven ^5 

[ notes and £20 in gold. Again and again the 

■ i plaintiff asked for the money, but the 

daughter always refused to give it up, 
and at last tried to coax her into investing it 
in a building society, of which her husband was 
a member, in redemption of a mortgage for an 
advance made to him, but the plaintiff, upon 
learning from the secretary that she could not 
have the money back again when she wanted it, 
refused to consent to this. Time went on, and 
eventually, having been very badly treated by 
her daughter, who refused to give up the money 
or even the furniture, the plaintiff was driven 
to the workhouse. It was admitted she was 
entitled to the furniture, and that the old man 
died possessed of £350, although the defendants 
denied all knowledge of its whereabouts, audit 
was attempted to explain away the plaintiff's 
story by suggesting that qhe was given to 
drinking. 

/ 

/ . 
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The jury, without leaving the box, at once 
found a verdict for the plaintiiff for £350, which, 
after deducting £42. 10s. for the old man's 
maintenance before his death, and the plaintiff's 
board since, left a verdict for £307. 10s. and 
the furniture. The Judge granted execution in 
14 days. 

In the course of the case Gainsford Bruce 
applied under Order XVI., Eule 13, on behalf 
of the trustee in bankruptcy, to be allowed to 
intervene, on the ground that the trustees would 
be entitled to the fruits of the verdict. 

Lush, J., thought the question was outside, 
and not " involved in the action," and there- 
fore refused to allow the trustee to intervene ; 
but, in order to give him an opportimity of 
taking the opinion of the Court above, directed 
that the money should be paid into court, 
and the opinion of the Court above be taken 
within a fortnight. 

Bruce preferred taking the opinion of the 
Judge in the Bankruptcy Court ; and it was 
agreed that an application should be made to, 
and the matter be decided by, him.* 



* Tims^ Thursday, July 13, 1876. 
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EEPORTS OF CASES 

DECIDED AT 

J UDGES' CHAMBERS. 



SUPREME COURT OF JUDICATURE ACT, 

1873- 



SECTION 22. 



I. 

This was an action on a bond against a surety. Where tJie 
The declaration was delivered on 26th Oct., 1875, deelamtjon 
and a statement of defence was after\^'ards de- ^^Qr^th^^lk 
livered, which was struck out by the Master, who November, 
also refused defendant's application to proceed 1876, »na» 
under the Supreme Court of Judicature Acts, action on a 
The defendant's affidavit stated that he had a *''Jjf^XTir* 
good equitable defencQ to the action. ^^ proc^d 

ARcmBALD, J. — ^You do not say what your under the 
equitable defence is. If you could have shown a Judicature 
good reason for the reform, I would have made ^^il^Vhat 
it ; but your statement of defence is very bald, ^^^ndant had 
and your affidavit does not supplement it. a good 

No order. Appeal dismissed with costs.* equitable 

defence with- 
out showing 
JJ^ what it waSf 

^ was refused 

This was an ex parte application for leave to ^ ** 
proceed under the Supreme Court of Judicature proeeed under 
Acts in order to deliver a counter claim. The the Judicature 
action was commenced under the old system, a,nd Acta, in order 
the declaration was for goods bargained and sold, ^^ deliver 
the plea being '* never indebted." The action was "^ ''^"'*^^'- 

* Weekly Notes, February 6th, 1876 (Monday, January 
24th) ; Solicitors' Journal, lb, ; Law Times, lb, 

VOL. n. 1 
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claim f iu an 
action for 
good» bar' 
gained and 
Muld^ cum- 
menccd 6eft/rc 
l*i yoi'tniUr, 
1875, and 
remitted 
to the County 
Court, refuted 
(Fibruary, 
1876). 



To briny in 
a third party , 
defendanVa 
claim ayainat 
him need not 
be in the 
action. A 
Counter-claim 
and 8ct-off, 
containing a 
claim against 
a third 
party , was 
allowed J in an 
action on a bill 
of exchange by 
the (alleged) . 
indorsee, the 
defendant 
having pleaded 
in his (it fence 
that the 
plaintiff was 



r f *m i tt«*d from the H i gh Court to the County Court on 
Nov. 2Gth, 1875. A u application was subsequently 
luadf to tho Couuty Court Judge for leave to 
deliver u r-ouiiter-elaim,* and he adjourned the 
action for two months to enable the defendant to 
apply to a Judge of the High Court for leave 
to pFfK-ei'd xmder the iSupreme Court of Judicature 
Acts. It was stated that the application was 
made ex parte by consent. 

Dexmax, J. — ^There is no proof that the other 
side consent before me ; and the cause has now 
gone on too long under the old system to transfer 
it to the now. 

No order, t 

SECTION 24. 

SUBSECTIOX (3). 

Macdonaxd r. Bode. 

This was an action on a bill of exchange, and 
the defendant now appealed from Master Hodg- 
son's order, striking out the eoimter-daim which 
had been delivered. J The statement of defence 
alleged that the bill had never been indorsed by 
Alexander, the drawee, to the plaintiff, or if it had 
been so indorsed, that there had been no considera- 
tion for such indorsement, and that it was held by 
the plaintiff solely as trustee for Alexander. The 
set-off and counter-claim alleged that Alexander 
and the defendant were jointly engaged to act for 
a company, and that they agreed that the com- 
mission which they should receive for their services 
was to b(^ equally divided between them, and that 
Alexander fraudulently refused to account for 
(commission he had received. 

Foard for the plaintiff — ^That Macdonald is a 
trustee for Alexander is a mere allegation ; they 
do not show that it is true. This is not a claim 



* See Order XIX., Eulo 3. 

t Law Times J February' 19th, 1876 (Saturday, Fehruar>' 
/>th) ; ^Solicitors* Journal^ Ih. ; JTcclfif Xofis, March 4th, 

1 1. 1 ■* o 
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within the action. There must be a distinct and a trustee for 
specific claim ; and here there is no distinct claim. *^ ^*»''^ 
£-eIly for the defendant. ^''''^^' 

LiNDLEY, J. — ^From Order XVI., Eules 17 and 
18, it would appear that to bring in a third party, 
the defendant's claim against him must be in the 
action. But section 24, subsection (3), of the Act 
of 1873, gives a wider power. Supposing Alex- 
ander was the plainliff, the set-off would be 
certainly good. Then they allege that Alexander 
is the real plaintiff. As they raise the defence 
that Macdonald is a trustee for Alexander, I shall 
allow them to set up this counter-claim and 
set-off. 

Order of Master resciaded. Costs in the cause.* 

Subsection (5). 
I. 

This was an application to stay proceedings in an Proeeedinge 
action on two soHcitors' bills of costs. The writ had «^«y«^ »» «» 
been issued on Oct. 21, 1875, declaration Oct. 30, ""/Jj^/^^i^ 
statement of defence Nov. 10, reply Nov. 27. A of eoets.com- 
summons had been taken out now in the Bolls for an meneed before 
order to tax, and it was asked to stay proceedings in ^^ 1'* 
the action. An obj ection was taken that the applica- i^t^^li^ 
tion had been delayed too long ; but, on the defendant defendant 
agreeing to withdraw all his defence except as to agreeing to 
the costs being taxed, withdraw all 

Lindley, J., said that he would make the order, ^** defence^ 

1 « . iT T . J •/«» • ii .1 . -1 except as to 

puttmg the plaintiff in the same position as he tj,^ "^osts being 

would have been in if the defendant had made this taxed, and 
application promptly. paying 

Order to stay all further proceedings in the ^i''^^^*^'*/^^ * 
action. The defendant to pay the plaintiff's costs seJ^nt^o^the 
of the action subsequent to the writ up to the writ^ and the 
present time, including the costs of this application, costs of the 
defendant undertaking to obtain an order to tax ^^PP^ication, 
with all practicable speed.t 

♦ Weekly Notes, January 22iLdy 1876 (Saturday, January 
16th) ; Law Times, lb, ; Solicitors* Journal, lb. 

t TTeekly Notes, January 29th, 1876 (Friday, January 
21st) ; Law Times, lb, ; Solicitors* Journal, lb. 
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Vrocred'tHg* 
ata^ed in an 
mrtioMf on 
payment into 
(JoHrt of the 
umOHiit 
rlmimrd, 
defendant 
hating brought 
a Chancery 
Muit againtt 
plaintiff for 
mn arrount. 



Leave given to 
defendant to 
pay into Court 
the amount of 
a Judgment 
debt, fwtiee 
having been 
given him of 
ronflieting 
claims to it. 



Interim in- 
junction 



II. 

Keters f. MzCHEU*. 

W. D, Rawlins^ on belialf of the def endai 
applied ex parte for a stay of proceedings in. f 
action : — Unless we obtain this stay execution i 
issue to-morrow. A Chancery action is pendi 
brought by the defendant for an account. ^ 
are willing to pay the amount of the judgm 
into court. 

Arcuibald, J.y ordered, on payment into oo 
of £504, a stay of proceedings for ten days.* 

SECTION 25. 

SuBSEcnoK (6). 

Lacey r. WiELAin). 

Shiress Williov the defendant. — An award) 
been given against us, and judgment signed 
Ijucoy, the present plaintiff. "We are quite rei 
to pay, but two claims have been made upon * 
judgment debt. Notice in writing of an assignm 
has been given us, and Lacey has become bankm 
and the assignee under his bankruptcy olRiTna i 
money. It is right to say that an appeal, 
Lacey's part, is pending against the order 
bankruptcy. 

Liia)L£Y, J., made an order that the defend 
be at liberty to pay the money into court, ] 
his costs to be taxed. Proceedings as ag^ 
defendant to be stayed.f 

Subsection (8). 

I. 

This was an ex parte application for an order 
substituted service of a writ upon defenda 



* Weekly Notes, February 5th, 1876 (Itfonday, Jam 
24th) ; law Timet, lb. ; Solicitors* Journal, lb. 

t Weekly Notes, January 22nd, 1876 (Saturday, Jam 
16th) ; Law Times, Jb.; Solicitors* Journal, lb. 



DECIDED AT JUDGES* OHAMBEBS. 5 

manager, Mackenzie, defendant being abroad * ^^'^fil^^i^^JL 
An injunction was also asked for to restrain ^a%ntlf7x 
M 'Arthur, the defendant, from negotiating a bill parte ^ to 
of exchange, which had been put into his hands restrain 
by the plaintiff, who was holder for value, to ^>w^»^ 
discount. He had not discounted the bill, and -^^^iating a 
refused to return it, and it was this bill that was biil ofex- 
the subject of the action. In support of the change y 
application, it was stated that the plaintiff appro- indorsed, and 
bended the defendant's presenting the bill for ^^^^^^^^^^. 
payment, getting the money, and going off with county and 
it. The bill was indorsed, and, therefore, negotiable, which wa» 
It had been in M* Arthur's hands since the 17th thesul^'ect- 
December [1875], and would be due on the 23rd '^1'^'^^^'' 
January [1876]. Mackenzie had stated two days 
previous to this application that the bill was not 
as yet discounted. 

LiNDLEY, J. — ^I can grant an injunction to 
restrain M* Arthur from receiving the money on 
this bill, as this is one of the cases where the 
application may be made ftc parte. Of course, if 
notice is given of an application for an injunction 
to restrain anyone from negotiating a bill, the bill 
might be negotiated before the injunction could 
be obtained. But you must take care that the 
indorser is not discharged, which would be the 
effect of its not being duly presented for payment. 

Order for substituted service of writ on 
Mackenzie. Injunction to restrain the defendant 
from parting with the bill before the 18th January 
ri876]; liberty for the plaintiff, on notice to the 
defendant, to apply in the meantime for further 
order. Service of this order on Mackenzie to be 
good service on defendant, plaintiff undertaking to 
abide by any order as to damages, and to accept 
short notice. f 

II. 

This was an ex parte application for an interim Interim tfi- 
inj unction in an action on a bill of exchange. junctwn 

* See Order IX., Rule 2. 

t Weekly Notes, January 22xid, 1876 (Monday, January 
lOth) ; Law Timesy Id, ; Solicitors* Journal, lb. 
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granted^ oh an 
application bif 
plaintiffs ex 
parte f to 
reittraiH 
defendant 
from nego- 
tiating a bill 
of exehangCf 
obtained with' 
out any eon- 
sidsration. 



Interim in- 
junction to 
restrain 
defendant, in 
an action of 
trespass, from 
driving over 
plaintiff* 8 
land and so 
destroying the 
grass, refused, 
on an applica- 
tion ex parte 
by plaintiff. 



Same case. 
Interim in- 
junction rC' 



MoncktoHf for the plaintiff, said that he was ap- 
plying sx parte, Lut that notice of this* application 
had huou f2:ivcn that day to the other side. It was 
donired to restrain tho defendant from negotiating 
a hill of exchange obtained liv^ithout any considera- 
tion, until tho action. 

LixDLEY, J., made an order to restrain defen- 
dant from parting -vrith the hill before judgment 
in the action or further order, plaintiff undertaking 
to abide by any order the Court might make as to 
damagOH, and to accept one day's notice of any 
application the defendant might make to dissolve 
the iiijimction.* 

ni. 

Makin V, Babrow. 

An ex parte application was made for an injunc- 
tion to restrain the defendant in an action of 
trespass from continuing his trespasses. It vas 
stated in the plaintiff's affidavit that the defendant 
had destroyed the grass on part of plaintiffs land 
by driving a horse and cart over it. 

LiNDLEY, J, — I never heard of an injunction to 
restrain a man from trespassing on land with a 
horse and cart. Injunctions are not ordinarily 
granted for mere trespass, imless serious injury is 
threatened to the property. This affidavit speaks 
of an injury that has been done. ITou can serve 
tho defendant with notice, if you like, and apply 
again ; but I do not advise that courBe, as I thmk 
you will not get an injunction.t 

niA. 

Makin v. Barrow. 

In this case, Forbes applied for an interlocutory 
injunction to restrain the defendant from com- 
mitting certain trespasses. The plaintiff nov 

* Weekly Notes, January 29th, 1876 (Tuesday, Janiiai^ 
18th) ; Law Times, lb. ; Solicitors' Journal, 2d. 

t Weekly Notes, January 29th, 1876 (Wednesday, Jannan 
l»th) ; Law Times, lb, ; Solicitors^ Journal, lb. 
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proceeded upon summons. The plaintiffs affidavit f^^^^ o» 
stated that the defendant had erected buildings ^w^******** 
on his own land, and in order to support such 
buildings had subsequently erected five buttresses, 
which encroached upon the land of the plaintiff ; 
that since the issuing of the writ in this action 
(14th Jan., 1876) the defendant's carts, containing 
hdkvy weights, had passed and repassed over the 
plaintiff's land, thereby cutting up the said land 
and covering it with ashes and other refuse, 

Denman, J. — As to the buttresses there can, of 
course, be no interlocutory injunction. As to the 
other alleged trespasses, I doubt whether a suffi- 
cient case of contmuing injury is shown for me to 
grant an injunction. The affidavit seems to me 
to disclose nothing but what may be compensated 
by damages. 

Forbes. — ^The plaintiff cannot get damages for 
any injury since the writ. 

On behaK of the defendant it was then stated 
that he would consent to damages being assessed 
up to the date of trial. 

No order, the defendant consenting that the 
jury at the trial, if a verdict should be found for 
the plaintiff, shall assess damages for all injury 
done to the plaintiff's land up to the date of Wal. 
Costs in the cause.* 

Subsection (11). 

See under Order L, Rule 2, of the First Schedule 
to the Supreme Court of Judicature Act, 1875. 

SECTIONS 34 & 36. 

I. 

This was an action on a guarantee given by a Defendant, a 
married woman, and leave had been obtained to ^^^^^ied 
amend the indorsement on the writ, so as to charge "'^^'*> '^^^^ 
her separate estate. It was now desired to transfer guarantee. The 

* Weekly Notes, March 11th, 1878 (Tuesday, February 
8th) ; La%o Times, Febroary 26th, 1876 ; Solicitors* Journal, 
lb. 
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the action to the Chancery DiTision, with a yiew 
to obtaining an order against her separate estate. 
LiNDLEY, J., made an order to transfer the action 
from the Queen's Bench Divisioii to Vioe-Ghan- 
eellor Hall ; costs in the Queen's. Bench and costs 
of this application to be disposed of hy the Yice- 
Cliancellor.* 

n. 

This was an ex parte application by the defen- 
dant to transfer to the Chancery Division an action 
by an auctioneer to recover money which had been 
paid to him as deposit by an intending* purchaser, 
and handed over to the defendant, for whom the 
auctioneer was selling. The sale had not been 
completed through an alleged defect in the title. 
The defendant alleged, as matter of counter-claim, 
that the plaintiff did not use due diligence in taking 
sufficient deposit money ; and he had commenced 
an action for specific performance in the Chancery 
Division. It was stated that the plaintiff did not 
object to the transfer. 

Archibald, J. — The plaintiff does not sue for 
money had and received, but for money lent; 
from which I should have supposed that he took 
a different view of the transaction. I do not see 
that this claim is mixed up with the question of 
title. Looking at your statement of defence, this 
claim appears to be perfectly distinct from your claim 
for specific performance. That both parties consent 
is not a sufficient reason for transferring a cause. 

No order, f 

SECTION 45. 
I. 

Billing v. Nicholson. 
The Divisional Wheelermoved ex parte for a rule nisi in this 
appeahfroin ^*®®» calling upon the other side to show cause 

* Weekly Notes, January 22nd, 1876 (Wednesday, 
January 12th); Law Times, lb.; Solicitors' Journal, lb, 

t Weekly Notes, February 5th, 1876 (Saturday, January 
29th) ; Law Times, lb, ; Solicitors* Journal, lb, N.B. — See 
further, under section 11 of the Supreme Court of Judica- 
ture Act, 1875. 



action iCMS 
transferred to 
the Chancery 
Division for 
the purpose of 
charging her 
separate estate. 



That both 
parties' con- 
sent is not a 
sufficient 
reason for 
transferring 
an action. 
An applica- 
tion to transfer 
to the 
Chancery 
Division an 
action by an 
auctioneer to 
recover from 
the vendor 
the deposit on 
a sale, which 
had not been 
completed 
owing to an 
alleged defect 
of title, wait 
refused, 
although the 
defendant had 
commenced an 
action for 
specific per- 
formance in 
that Division. 
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why the decision of the County Court Judge in ^""J^^P^""'^' 
their favour should not be reversed. The Judges ^^^ beeneon- 
of the Divisional Court were appointed, but the sHtuted, the 
Court was not yet constituted. Brett, J., had time for 
directed this application to a Judge at Chambers, ^f^mfor a 

LiKDLEY, J. — ^I think the better course now is Xw caMfte 
to extend the time for moving until such time as tcht/ the 
the Divisional Court shall sit to hear appeals. decision of a 

Order accordingly.* County Court 

Judge should 
not be reversed, 
XI* was extended. 

Hill v, Persse. 

An ^j9ar^^ application was made in this case An application 

for an extension of the time for appealing from f^ ^^ exten- 

the decision of the County Court Judge. f"" ""f*'"^ 

A T mi' • 1 • 1. for appealtng 

Archibald, J. — This is an appeal given by frorn a County 

statute, and there is, therefore^ a difficijdty with Court Judge, 

regard to extending the time. But as I have was treated as 

power to hear the appeal, I can treat this as a ^Z*"** bearing 
i , r . « . . n , . . of a motton 

first hearing of a motion for a rule mst, j^ ^ ^^^ 

Further hearing of motion adjourned till the nisi, and 

first sitting of the Divisional Court of Appeal t adjourned to 

the Divisional 
Court, 

SECTION 57. 

»' Section 57 of the Act of 1873 is practically Matters of 
inoperative as regards compulsory references, no account may b 
Official Eeferees having yet been appointed, and lut^J^nsent^ ' 
Special Referees being only appointed by agree- under section 3 
ment between the parties ; but the compulsory of the C, L, 
reference under sect. 3 of the Common Law ^'^^' ^^^> 
Procedure Act, 1854, is still in force, and there- 
fore matters of account may be referred without 
consent." Per Archibald, J.J 

* Weekly Notes, January 29th, 1876 (Thursday, January 
20th) ; Law Times, lb. ; Solicitors* Journal, lb. See the 
County Court Act, 1876, section 6. 

t Weekly Notes, Fehruary 6th, 1876 (Monday, January 
24th) ; Law Tiines, lb. ; Solicitors* Joumaly lb. See the 
County Court Act, 1876, section 6. 

X Weekly Notes, February 12th, 1876 (Monday, January 
31st); Law Times, lb.; Solicitors* Journal, lb, N.B. — 
Official Referees have since been appointed. See Note on 
p. 69 of Vol. L of these Reports (Court Cases). 
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SUPREME COURT OF JUDICATURE AGL 

SECTION 11. 



The defence to 
an action oti a 
deed being that 
the deed was 
void in equity 
and ought to 
he set aside on 
the ground of 
undue in- 
JluencCf the 
action was 
transferred to 
the Chancery 
Division, 



I. 

Padwick v. Scott. 

This was an application to transfer an action on 
a deed to the Chancery Division of the High. 
Court. The defence was that the deed was in 
equity void, and should be set aside on the 
ground of undue influence. 

Chitty, for the plaintiff, referred to the Supreme 
Court of Judicature Act, 1873, s. 24, subs. (2). 

G. JShaWf for the defendant, referred to s. 34 
of the same Act. 

Archibald, J. — This case is assigned by s. 34 
of the Act to the Chancery Division, as it relates 
to the rectification, setting aside, or cancellation, 
of a deed. 

Order to transfer to Vice-Chancellor Hall.* 



Where the 
plaintiff pray Sf 
not for the 
execution^ but 
for the crea- 
tion of a trust, 
the action is a 
fit one to be 
tried by a Jury. 



n. 

This was an action brought under the following' 
circumstances: The plaintiff had been, in the 
year 1849, seduced by the defendant, and by him 
had become the mother of six illegitimate children. 
In consideration of the plaintiff's taking charge 
of the children, the defendant promised to pay her 
£4,500 on the sale of an estate belonging to him, 
or £300 a year by quarterly payments. An actioii. 



* ]r«tfA;^iVb^««,Februaiy 19th, 1876 (Thursday, Februaxy. 
3rd) ; Law Times^ lb. ; Solicitors* Journal^ lb. 
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had been brouglit and judgment recovered by the ^^^f-^ 

plaintifE for quarterly payments then in arrear. ^cUdmed in the 

Subsequent payments not having been paid on alternative^ 

their falling due, the present action was com- payments in 

menced, but the defendant having now sold his ^^^^^y o^ « 

estate, and a Chancery suit in respect of the sale ^^^^^^ 

having terminated, the plaintiff now claimed, in vestment of 

the alternative, either to recover the payments in such a sum 

arrear or to be paid the sum of £4,500, or the inthenameof 

investment of such sum in the name of trustees %^t^:^ „^ 

her benefit^ an 

tor lier benent. application to 

A, Charles J for the defendant, now applied for an transfer the 
order that the claim should be amended, or that ^tion to the 
the action should be transferred to the Chancery -n^lf^jH. 
Division. — This claim is embarrassmg, as i can- refused. 
not tell whether the plaintiff requires the invest- 
ment of a lump sum in the name of trustees, or 
payment of the arrears of the annuity. The 
plaintiff claims execution of a trust, and that is 
peremptorily assigned to the Chancery Division 
by s. 34 of the Supreme Court of Judicature Act, 
1873. 

J. C. Mathew for the plaintiff. 

Denman, J. — The plaintiff does not pray for the 
execution but for the creation of a trust ; what 
she asks for is often done by a jury. 

No order.* 



m. 

Johnson v. Moffat, 

This was an application to transfer the above An order 
action to the Chancery Division, on the ground ^^^^*Hf^ *«^ 
that it was substantially a breach of an order *!^^ncer^ s t 
made in the suit of Moffat v. St. Jameses JBank, that '* the de- 
pending in the Chancery Division. In that suit the fendant should 
following order had been made : '* Motion to stand ^^^^ no pro- 



♦ law Tim^*, February 26th, 1876 ("Wednesday, February 
9th); Solicitors' Journal^ lb.; Weekly Notes, March llth, 
1876. 
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ceedinff» at 
law" an action 
at law brought 
by the 
defendant f 
as indorsee of a 
diehoftoured 
bill of ex- 
change against 
the plaintiff in 
the Chancery 
suit f was tranS' 
f erred to the 
Chancery 
Division, 



until hearing, defendant undertaking to take no 
proceedings at law." Shortly after ^s order was 
made, a letter was sent to the defendant (the 
plaintiff in the Chancery suit), demanding pay- 
ment of a dishonoured acceptance placed in the 
hands of the writers by their client, Dear. This 
letter was sent by Bees and Co., who were Dear's 
solicitors. The bill had been endorsed to Johnson, 
as it was suggested, for the purposes of this action. 
The defendant had amended his bill in Chancery, 
and made Johnson a defendant. 

jS*. CutUr for the defendant. 

E, Williams for the plaintiff 

LiNDLEY, J., transferred the cause to Vice- 
Chancellor Malins, the defendant undertakings to 
bring the matter to a hearing.* 



FIRST SCHEDULE 

OEDER I. 
Rule 2. 



On an inter- 
pleader 
summons held 
(by Archibald^ 
J.J, that after- 
acquired 
property 
passed under 
a bill of sale, 
and that the 
sheriff seized, 
subject to the 
equities. 



On a sheriff's interpleader summons, the claim- 
ant producing a bill of sale purporting to pass 
after- acquired property, it was held by Aeohi- 
BALD, J. (following the decision of Lush, J., vol. 
1, Chamber Cases, p. 31), that the principle of the 
Common Law that such an instrument was void, 
as a transfer of property acquired since its execu- 
tion, was now abrogated, and that the sheriff 
seized subject to the equities, Archibau), J., 
observing that he need not express any opinion 
as to whether such a state of the law tended to 
encourage fraud, f 



* Weekly Notes, January 22nd, 1 876 (Tuesday, January 
11th) ; Law Times, lb. ; Solicitors* Journal, lb. 

t Weekly Notes, February 12th, 1876 (Tuesday, February 
Ist) ; Law Time*, Lb. ; Solicitors' Journal, Lb, See also 
section 25, sub-section (11), of the Supreme Court of 
Judicature Act, 1873. 
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« 

ORDEE II. 
Rule 6. 

I. 

Ogur v. Bradby. 

This was an action under the Bills of Exchange Sefnble, that 
Act brought in the District Registry of Man- the words 'Uhe 
Chester; and the important question was now ^^^the 
raised, having been referred by the District Regis- Bilh of Ex- 
trar to the Judge, as to whether an action under change Act,"' 
the Bills of Exchange Act could be carried on in *^ Order IL, 
a District Registry. The question was dependent ^f^ ^' ^^^^^ 
on the construction to be put upon the words of aofarasit is 
Order II., Rule 6. governed hy 

Bruce for the defendant. — The only provisions ^^ ^*'^ ®/ 
for the issue of writs out of a District Registry are ^^J^lf*^^ 
for the issue of writs in the ordinary form. It /j,^ '^ relates 
was never intended that a defendant should be to the form of 
compelled to appear in a District Registry if re- the writ^ and 
siding elsewhere. But under the Bills of Ex- obtaining leave 
change Act the whole procedure would have to be ^ ^PP^^*"- 
altered if the defendant is to have the option of 
not appearing in the place where the writ is 
issued. If this action can be brought in a Dis- 
trict Registry I must go before the District 
Registrar in order to obtain leave to appear. See 
cases reported, Yol. I., Chamber Cases, pp. 32 & 33. 

Arthur Wihon for the plaintiff. — 1 think the 
apparent difficulty here is overcome if the exact 
words of Order 11. , Rule 6, are looked at. The 
question is, what meaning is to be attached to 
the words " The procedure under the Bills of Ex- 
change Act ? " It is conceivable that that might 
be read as meaning that the whole procedure in 
the action was to be the same as it would have 
been if the Supremo Court of Judicature Acts had 
not been passed ; but that interpretation would be 
extremely inconvenient, and would further be in- 
compatible with a decision of Mr. Justice Lindley, 
reported in W. N. of Jan. 22, p. 23, allowing a 
party in an action under the Bills of Exchange 
Act to take advantage of the provisions of the 
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Supreme Court of Judicature Acts for the purpose 
of joining another defendant. The interpretation 
that I would suggest was intended to be put on 
the above words is " the procedure, so far as it is 
governed by the Bills of Exchange Act." This 
construction of the words would not be at variance 
with the decision in the case cited by my Mend, 
which has been affirmed by the Court. That de- 
cision went on the ground that there was an ex- 
press provision in the Bills of Exchange Act for 
personal service of the writ.* This Act deals also 
with the form of the writ, and with the obtaining 
leave to appear, and it is to those provisions that 
the rule in question applies. As regards matters 
of procedure not dealt with by the Bills of Ex- 
change Act, an action commenced under that Act 
should now be cturied on under the Supreme 
Court of Judicature Acts, and not under the old 
practice. The Act in question has been expressly 
extended to all the County Courts in England. 
By Order Y., Hule 1, the plaintiff in any action 
other than a Probate Action, may issue a writ 
out of the District Begistry. Although this Rule 
makes an express exception it does not in any 
way except an action under the BUls of Exchang'e 
Act. The argument applies with especial force to 
the District Registry of Lancaster. The powers of 
Prothonotaries are kept alive by the Supreme 
Court of Judicature Act, 1873, sect. 78, and they 
had the power of issuing writs under the Bills of 
Exchange Act. 

Denman, J. — K this action can be commenced 
in a District Registry no doubt the defendant will 
be at liberty to apply to remove the action to 
London from the District Registry under Rule 1 3 
of Order XXXY. My own impression is that 
Mr. Wilson's interpretation of the rule is the cor- 
rect one ; but I shall refer the question to the Court. 

All proceedings stayed. Costs in the cause. -f- 

* See Vol. I., Chamber Cases, p. 32. 

t Law Times, February 26tli, 1876 (Tuesday, February 
8th); Solicitors* Journal, lb.; Weekly Notes ^ March 11th 
1876. 
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n. 

This was an appeal from the District Begistrar Where, in au 

of Swansea, who had refused to set aside an order ^c^ionon a 

giving defendant leave to appear. The action Xawie^de- 

was on a bill of exchange, and the defendant had fendant denied 

obtained leave to appear under the Bills of Ex- the alleged con- 

change Act. The plaintiff 's affidavit stated that sideratwnfor 

the consideration for the biH was the withdrawal ^^/*(.^;,f ^f 

of an execution against a third party. Defendant's kimto appear 

affidavit denied the consideration. under the Bills 

Butterworth for the plaintiff. of Exchange 

Amtie for the defendant. ^^^' 
Archibald, J.— t-I think there is too much con- 
tradiction and doubt about this matter to allow 
the plaintiff to sign judgment. 

No order. Costs to be defendant's in any 
event* 

OEDEE ni. 

RiriiB 6. 

Barker and another v. Wood. 

This was an action for money lent. Particulars The power to 

were applied for by the defendant. No dates order par- 

were indorsed upon the writ. Notice that a state- Jj^^l^^m 

ment of claim was required had been served upon abolished. 

the plaintiff, and such statement was ready for Although 

delivery containing all dates and particulars, f^tice that a 

Master Unthank had ordered particulars, and' ^\^*r^^^ of . 

,...«, 1 J ^ ' claim would oe 

plamtiff now appealed. required had 

F, 0, Crump for the plaintiff. — The defendant been given to 

has required a statement of claim, which is drawn, plaintiff, and 

and ffives fuU particulars. The practice here has a statement of 
T ° . X n J.' 1 -u "i* 1 • xx • claim contain- 

been not to allow particulars before claim. It is ing full par- 

putting us to the expense of another document. ticulars was 

Archibald, J. — ^I can see a great convenience ready for 

in allowing particulars before the statement of delivery, par- 

claim, as the defendant may withdraw^ and costs ^^^ ^^ ^^^ 

* Weekly Notes y February 12th, 1876 (Tuesday, February 
.1st) ; Law Times, lb. ; Solicitors* Journal, lb. See, further, 
under Order XVI., Kules 2 and 13. 
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ordered to be 
delivered^ in 
an action for 
money lent 
(per Arehi' 
bald, J.J, 



may be saved. There is one view of the Act 
which regards particulars as being now altogether 
abolished,* but I think that the power to order 
them has not been abolished. 
Appeal dismissed with costs, f 

ORDER V. 

Rules 1 & 2. 

See the case of Ooim v. Bradby, reported 
under Order II., Rule 6. 



Substituted 
service cannot 
be ordered of 
a notice of 
application for 
a writ of 
attachment. 



ORDER IX. 
Rule 2. 

On an application for an order for substituted 
service of a notice of application for an attach- 
ment, J an affidavit having been read, 

Denham, J., said that, supposing it to be taken 
to be proved that the defendant was wilfully 
evading service, he knew of no power of ordering' 
substituted service except in the case of a writ of 
summons in an action.§ 



ORDER XI. 

Rule 1, 

Preston and others v, Lamont, Reubin, axd 

Rodger. 

Leave given to This was an ex parte application for leave to 
serve defendant gerve out of the jurisdiction, on appeal from 
m 8cotlaf^d, he ^^^^^^ Walton. 



* See per Quain, J., Vol. I., Chamber cases, pp. 36, 36. 

t Weekly Notes, February 6th, 1876 (Saturday, January 
29th) ; Law Times, lb. ; Solicitors* Journal, lb. See also 
under Order XIV., Hides 1 & 3. 

t See Order XLIV., Rule 2. 

§ Law Times, February 26th, 1876 (Tuesday, February 
8tn) ; Solicitors* Journal, lb.; Weekly Notes, Mnrch 11th, 
1876. See also under section 26, sub-section (8), of the 
Supreme Court of Judicature Act, 1873. 
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C. Dodd in support of the application.— We ^y^ngeom- 
want to serve the defendants in Scotland. The ^^i^'^of eon- 
terms of the contract were that the money should tract by not 
be sent direct to the plaintiff, who resides at Dept- sending tnoneff 
ford. The money has not been sent. ^« plaintiff 

LiNDLEY, J. — ^That is a breach within the juris- ^^P*M^ 
diction. 

Order, Master's decision reversed.* 

OEDER Xn. 

EULE 3. 

See the case of OauB v. Bbadby, reported under 
Order H., Eule 6, and the next case, infraj Eule 4. 

EuLE 4. 

This was an application to set aside an order of The de- 

Master Unthank giving the defendants time, on f^ndmt»^ « 

the ground that the application should have been I^!f *f Jj,^ 

made to the District Eegistrar of Manchester, ohtaintdan 

The action was brought against the North-Western order in 
Eailway Company to recover damages for personal London from 

injuries. The defendants had appeared in the ^^^^"^^ 

District Eegistry of Manchester, where the writ topUad^ in an 

was issued ; the statement of claim had been filed action com- 

and delivered there on the 18th Jan. [1876], and a fnenced and 

summons for time had been taken out by the ^j^/** *** ^ 

defendants in the District Eegistry, on which they j^^igfrv the 

obtained an order. While that order was run- order of the 

ning, a summons was taken out in London by the Master was 

defendants for seven days further time to plead, ^^rected to 

on which the order of Master Unthank was made, 'J^^^;^ ^^^ '^ 

which it was now sought to set aside. The ex- removed to 

planation of the defendants was, that there had Zondon, but 

been a mistake on the part of their agents in *^ defendants 

Manchester, and that they had no authority to '^V:i'T^^^^ 

XT- A ILL J' • X 1. x-L With the costs 

appear there. After some discussion as to whether of the appliea- 

the defendants carried on business in Manchester tion and of all 

within the meaning of Order Xn.» Eule 3, proceedings 

* Weekly Notes, January 22nd, 1876 (Monday, January 
17tli) ; Law Times, lb, ; Solicitors* Journal, lb. 

VOL. II. 2 
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in the DiHriet 
Registry t^fUr 
writ, for 
failwrs to give 
notice unin" 
Order XXXV,, 
Mule 12. 



DEKiCAVy J.-* The defendants cannot disavow 
the act of their agent in Manchester. If they 
wished the proceedings to be carried on in liondon^ 
the notice under Order XXXV., Eules 11 & 12, 
should have been given to the plaintiff. J will 
let the Master's order stand, but make the de- 
fendants pay all the costs. 

No order ; cause to be removed to London, costs 
of all proceedings in the District Registry after 
writ, and of this application and that before the 
Master, to be the plaintiffs in any event.* 



Leave to sign 
judgment on a 
epeeiaUy^ 
indorsed writ 
re/used, de^ 
fendantf served 
in New York 
(on 6th 

January J f not 
having had 
time to instruct 
his solieitore 
before the 
summons was 
taken out 
(on Jem. 7thJ, 



ORDER XIV. 

Rule 1. 

I. 

In an action for £609 as commission on the sale 
of tea, in which leave had been obtained to serve 
out of the jurisdiction the specially-indorse<l writ, 
issued 4th Dec. [1875], and of which service was 
effected in New xork on 5th Jan. [1876]. 

Held by Linbley, J., on a summons to sign 
judgment taken out on 7th Jan. [1876], and heard 
to-day, that it was a sufficient reason for not allow- 
ing judgment to be signed or ordering the defen- 
dant to pay money into Court, that the defendant 
had not had time to communicate by post with his 
solicitors his instructions with reference to the 
summons taken out on 7th Jan. [1876].t 



Zeiwe given to 
sign judgment 
on a specially' 
indorsed writ 
fireommiesion 



n. 

This was an appeal £rom the order of Master 
Dodgson, allowing judgment to be sifj^ed under 
Order XIV., Rule 1. The action was by a stook- 



* Zaw Times y February 26th, 1876 (Tuesday, Febaraavy 
8th) ; Solicitors* Journal, lb, ; Weekly Notes^ Haroh llfh, 
1876. 

t law Times, Jtaaaaj 22nd, 1876 (ThtunkUiy, Junvary' 
13th) ; Solicitors* Journal, lb. 
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broker for commission to the amount of £326. h « ^toch- 

The defendant alleged that he had taken proceed- ^^f^'^' r .t^ 

ings in bankruptcy, and that he disputed the ^rr^misof 

correctness of the account delivered. Am aecouru 

PoixooK, B., dismissed the appeal with costs.** ^^ disputed 

by defendmtt, 

m. 

The Margate PiEit and Habboub Company r 

Perry. 

An application had been made in this case to WTiere the 
Master Bennett for leave to sign judgment under Master has 
Order XIY., Kule 1 ; the application was refused, l^f*^^'^^'' 
and the summons indorsed ** No order." After the application ^ 
expiration of eight days, no statement of defence for leave to 
having been delivered, the plaintiff signed judg- sign judgment 
ment for his daim. The present summons was to V*J^ spectaUy- 
set aside that judgment, and it was contended Ikis^seguiva^ 
that, as no notice that the defendant dispensed Unt to leave 
with a statement of claim had been delivered, the to defend^ and 
plaintiff was bound to deliver such statement. ^^-^ ^' 

Archibald, J. — Looking at Athim v. Twyhr,\ mt deliver^his 
I am inclined to think l^t the judgment was defence within 
regular. My only doubt arises from, the fact of eight dags, 
the Master not having expressly given the defend- ^^^jP^^j. 
ant leave to defend. The Kules seem to contem- fpiainHf 
plate that, where a plaintiff is not allowed to sign f^ag then sign 
judgment under CSrder XIV., Rule 1, express Judgment. 
leave shall be given to the defendant to defend. 
But I think the indorsement *'No order" is 
equivalent to leave to defend, no time for delivery 
of a statement of defence being named, and 
therefore brings this case within the words of 
Rule 3 of Order XXTT., " or if no time be limited, 
then within eight days." I shall, however, give 
the defendant leave to defend, and I will make 
the costs costs in the cause.:^ 

* Weekly Notes^ January 22nd, 1876 (Friday, January 
14th) ; Law Times, lb. ; SoUeUors* Joumai^ lb, 

t Yol. I., Chamber Gases, p. 53. 

X Weekly Notes, February (Hih, 1876 (Monday, January, 
24th) ; Law Timee, lb.; SoHciUr^ Journal^ lb. 
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IV. 



Leave will be A merely formal difPerence (such as the mis- 

given to sign placing of a date) between the indorsement on a 

judgment on ,^^j. ^j^^ j^^ form of indorsement given under 

'indorsed tority Order III., Eule 6, will be no answer to an appli- 

although there cation to sign judgment under Order "XTSf.. 

may be a Eule 1. 

formal error in p^r ARCHIBALD, J. (reversing the Master's 

the indorse- j • • \* 

nuntofthe decision.)* 

writ under 

App. (A), V. 



P. //., S, 2. 



Phillips v, Harris. 



Leave given to This was an appeal from the District Begistrar 

sign Judgment of Monmouth, who had ordered judgment to be 

on a specially- gigned On a specially-indorsed writ, unless the 

!« ^^ action anioimt of the claim was paid into Court by the 

for the hire of defendant. The action was for £65 for the hire 

a steam pump, of a steam pump and work in putting it up. 

ff S^ ^- ^ F. A, Knight for the defendant— The object of 

that the\ump ^^^ 'Sivle was to provide for cases where there 

wasinsvfficient was really no defence suggested. We allege that 

for the purpose the pump provided was insufficient for the purpose 

for which it fQj. ip^liich it was expressly ordered. 

was hired. ^ CJuirlea for the plaintiff.— The District 

Registrar acted on the affidavit of the plaintijff, 

and the plantiff's bookkeeper, stating that the 

defendant had called and admitted his claim. The 

work the pump was hired for was done, and the 

pump then returned (W.N., p. 294, was referred to). 

Archibald, J. — To a certain extent, on these 

applications, the question of liability must be tried; 

but how far one is to try it is a nice question. 

The Eule must not be rendered inoperatiye. 

Appeal dismissed with costs, t 



♦ Weekly Notes, February 6th, 1876 (Monday, January 
24tli) ; Law Times, lb, ; Solicitors* Journal, lb, 

t ?r<?eA;^JVb^^«,February5th, 1876 (Wednesday, January * 
26th) ; Law Times, lb, ; Solicitors* Journal, lb. 
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VI. 
WOOLSTON AKD ANOTHEB V. BaINES. 

This was an actioji for money paid, at the request J^ave given to 
of the defendant, for differences on the Stock "^^^^i 
Exchange. Master Hodgson had refused to make ^^l^rMTwHt 
an order to sign judgment, under Order XTV., in an action 
Rule 1, on the ground that there was an arrange- for money 
ment to carry over the account between the parties. P<^^^M differ^ 

The plaintiffs relied on an admission of the ^toeklsL 
defendant's that the money was due. change^ 

Aechibald, J. — How can the agreement between although <fo- 
the parties to carry over the account be an answer /^«^«' alleged 
to this action? It is a mere matter of arrange- anltrnZm^ 
ment, a promise to postpone, for which the ftoithout eon- 
defendant cannot suggest any consideration. siderationj to 

Order to sign judgment. ««'*''y over the 

Decision of Master reversed.* ^^^^"'''• 

vn. 

Bebbidge v. Eobebts. 

This was an application for leave to sign judg- I^ave to sign 
ment under Order XIY., Rule 1, on appeal from J^^^t on a 
the Master. The action was to recover £5,000 ^{ndwudwrit 
and interest, on a joint and several covenant. The refmedy in an 
defendant set up a deed of release ; the answer to action of cove. 
that being that the release was an escrow. *^^^^ *^ 

JBbwell, for the plaintiff, asked that, if judgment ^„^ f^" 
was not allowed to be signed, at all events the pleaded a deed 
defendant might be ordered to pay the money of release, and 
into Court. plaintiff 

A. B, Harrison for the defendant. Tf ^^f ^*f^ . 

DT mi.* ' x* i» • X tne alleged deed 

enman, J. --This is a question for a jury to was an escrow. 

try. The plaintiff brings simply an affidavit, 
stating that the money is due ; and the defendant 
replies by alleging a deed of release. The plaintiff 



♦ Weekly Kotea, February 19th, 1876 (Friday, February 
4th} ; Zaw Times, lb, ; Solicitors* Journal^ lb. 
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has to rosort to the difficult affirmative proof that 
the deed of release was only delivered as an 
escrow. I shall not order the Dionejr to be paid 
into Court.* 

vm. 

Le4m g'wm to This was an application on appeal from Master 
9ign judgment Pollo ck, to sign final judgment, under Order 
^^JJ!^4^^' XIV., Eule 4, in an action on a guarantee. 
writ til Oft ^^^ defendant's affidayit stated that the 

aetUm on a guarantee was given in respect of an undeliveared 
guarantee f biU of costs ; that it was given under protest, and 
Itenda^t ^' ^^^^^^^ ^J undue pressure ; and that the promise 
tkat the *^^* ^*"3 gratuitous. 

guarantee woe Denhan, J. — That the defendant should not 
given under have given this guarantee is no defence to the 
^^^'nedb^ action. Consideration appears on the face of the 
undue ^ guarantee, that consideration being the gpLving up 
pressure, of a lease. It would be cruelty to the defendant 

to allow this action to go on. 
Order, t 

BuLE 4. 
I. 

Leave given Upon an application to sign judgment under 

to signjudg- Order XIV., Eule 4, Master Dodgson had refused 

ment on a ^ order judgment to be signed for any part of 

TZsJdwrit, ^^ claim, but had ordered £100, which the de- 

for a part of f endant practically admitted, to be paid into Court. 

the claim The plaintiff appealed from this order. 

admitted hg Archibau), J., made an order that plaintiff be 

uiusT^ld at Hberiy to sign judgment for £100, unless that 

within a week, sum be paid to him within a week. J 



♦ Law Times, February 19th, 1876 (Saturday, Febmary 
6th) ; Solicitors* Journal, lb. ; Weekly Notes^ Fehruaiy 26ih. 
1876. 

t Law Times, February 26th, 1876 (Tuesday, February 
8th); Solicitors* Journal, lb.; Weekly Notes, March llth, 
1876. 

i Weekly Notes, February 5th, 1876 (M<H»day, Januazy 
24th) ; Law Times, lb, ; Solicitor^ Journal, H. 
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n. 

LoBD Hakmeb v. Flight. 

This was an action for rent or for use and oocu- In an action 
pation, in the altematiye. Master Dodgson had fir use and 
refused to make any order. ^^di^^J^ 

C, JSawen for the plaintiff. — ^The defendant does ^ tC^altenU- 
not deny that he has been in possession from tive, defendant 
Sept., 1874, to the present time ; we are, therefore, admitting thai 
entitled to sign judgment for that amount. ^ had been in 

Beaaley for the defendant.— The defendant is ^^ m!^'7 
charged throughout the statement of daim as year^ leave 
assignee of the lease. His defence is that he is ^ae given to 
not assignee of the lease. The assignee of the ^n Judgment 
lessor brings this action against the assignee >.^/2<ri«j 
of the lessee. We pay £24 into court for the that part of 
mesne profits. the time. 

Abchibald, J. — ^The defence set up is no answer 
to an action for use and occupation, which is ad- 
mitted for part of the time during which the 
plaintiff claims. 

Order of Master amended by giving liberty to 
the plaintiff \o sign judgment for £157. 10s., 
arrears of rent. 

On the question of costs being raised, Abchibald, 
J., following the new practice as to costs in ap- 
peals, which Mr. Justice Quain had held to apply 
to appeals from Masters to the Judge, gave the 
costs of both applications to the plaintiff. * 

OEDEE XVI. 

EULE 2. 

Mebcantile Eiveb Plate v. Isaac. 

This was an action for the balance due on a ^ iank having 
promissory note brought under the Bills of Ex* brought an 



* Weekly Notes, February 5th, 1 876 (Wednesday, Janvazy 
26th) ; Law Times, lb, ; Solicitors* Journal, lb. 
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aetiofifor the change Act. The present application^ on appeal 

r^omtw^ from Master Manley Smith, was to substitute one 

note under the Hart as the plaintifiP in the action. It appeared 

BilhofEx' that the promissory note had been drawn in 

*^^^^ ^^^' *** favour of Hart, who was a banker ; that Hart, on 

^nu^ wX leaving England, had put the note into the hands 

ttituting at of the Mercantile Eiver Plate Bunk, but without 

plaintiff the indorsing it ; and that on its falling due, Hart, 

banker, who having been informed that he had omitted to 

^a^AK"^^^ indorse it, forwarded to the Eiver Plate Bank an 

m the hands . , , ' « ^, ^ tx 

of the bank he indorsed copy of the note. It was in consequence 

havifig omitted of this informality in the note sued upon that it 
to indorse it, ^as desired to substitute Hart as plaintiff in the 
place of the Mercantile Biver Plate Bank. An 
objection taken that, this action being under the 
Bills of Exchange Act, the new procedure could 
not be taken advantage of, having been over- 
ruled, 

Denman, J., made the order asked for, reversing^ 
the decision of the Master, the substituted 
plaintiff to pay the costs of both applications. 
B. Jones for the substituted plaintiff. 
T, Sastinga for the defendant.* 

BuLE 9. 

Leathley (on behalf of himself and all others 
the underwriters, &c.) v, MACAin)REW Ain> 

ANOTHEB.t 

Where one This was an application to stay the above action 

lT«//oT ""^ °^ ^^^ ground of an agreement to refer. 
nvmerwM ^' ^' ^^^^^'^ for the defendants. — Leathley is- 

parties having bound by an agreement to refer. I am willing to 

the same admit that we contracted personally, but not that 

xnterest^a ^q ^^^ owners. 

pUintiffon ^ Bxdterworth for the plaintiffs. — The other plain- 

the record is a tiffs, who were not parties to the agreement to 

defence to the refer, are not bound. If the defendants admit that 

action, ^ey are owners, then we do not object to the 

* Law Times, February 26th, 1876 (Monday, February 
7th); Solicitors* Journal, lb, ; Weekly Notes, March 11th* 
1876. 

t See Vol. I., Chamber Cases, p. 58. 
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reference. If they admit their ownership, then, 
of course, they are liable to us in this action. 

LiNDLEY, J. — This form of action is familiar to 
Chancery practitioners, and it has always been 
held that a defence to the plaintiff on the record 
is a defence to the suit. I do not think the 
personal liability of the plaintiffs on the agree- 
ment to refer is quite the question. If the de- 
fendants do not admit ownership there is a 
question for the jury, and the agreement to refer 
does not apply. 

No order, unless the defendants admit that they 
were owners of The Cid ; if they do, order with 
liberty to apply to settle terms of reference. Costs 
in the cause.* 

EULE 13. 

I. 

An ex parte application was made for leave to Leave given to 

add another defendant in an action under the add another 

Bills of Exchange Act. The Master had refused ^M^nt in 

the application on the ground that the defendant ^^^*the 

could not avail himself of the provisions of the bhu of Ex^ 

Supreme Court of Judicature Acts at this stage, change Act, 

The defendant had obtained leave to appear, and ^fi^^ delivery 

a statement of claim had been delivered. ^mmtof^*^' 

LiNDLEY, J., made an order that the defendant claim, 
be at liberty to join a third party as defendant. f 

II. 
Beck v. Dear. 

This was an action by an auctioneer, for his In an action 
commission on goods sold. h «« ««<«- 

R, Williams for the defendant.— A company ^^^^^^** 
built a large hotel, which the defendant furnished ; o« a tale of 
the company has been wound-up, and the fur- furniture^ 

supplied by the 



* Weekly Notes^ January 29th, 1876 (Thursday, January 
20th) ; Law Times, lb, ; Solicitors' Journal, lb. 

t Weekly Notes, January 22nd, 1876 (Saturday, January 
16th) ; Law Times, lb, ; Solicitors* Journal, lb. 
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&XPOBTS OV OASIS 



Oft kct$l Mm- 
pony, which 
was iubae^ 
gnently wound 
upf an appli^ 
cation by de- 
fendant to join 
the official 
liquidator ae a 
plaintiff for 
the purpose of 
bringing a 
counter-claim 
against him, in 
respect of an 
alleged 
property in 
half the 
furniture^ was 
refused. 



In an action 
for mesne 
profits against 
an ^'eeted 
tenant of 
plaintiffs 
land, received 
during 
plaintiffs 
lunacy y an 
application 
by defendant 
to join 
plaintiff^s 
sister as de- 
fendant in 
respect of 
rent paid her 
by him, and 
applied to 
plaintiff* s 
maintenance in 
an asylumf 
was refused. 



nitnre has been sold by anotton by a gre e m ent 
of all parties. The auctioneer has bronglit this 
action against us, and we have a daim against 
the official liquidator of the company in respect 
of an alleged property in half of the Aimiture. 
We say that the auctioneer sold for the liqui- 
dator. We wish the official liquidator to be 
joined as a plaintiff, that we may bring our 
counter-claim, which arises out of the same 
matter, against him, and have it decided in this 
action. 

BvJlen for the plaintifiP. 

LiNDLEY, J., would make no order. Costs to be 
plaintiff's in any event.* 

m. 

LovELL V, Holland. 

This was an action for mesne profits ag^ainst the 
defendant, who had been tenant of the plaintiff's 
land during his incarceration in an asylum. An 
action of ejectment had already been successfully 
brought against the same defendant The damages 
were assessed by the plaintiff at the rent which 
the defendant had been paying. The present 
application was on appeal from Master Hodgson 
by the defendant, and was that Miss LoveU, the 
plaintiff's sister, might be made a party to the 
action, and might be ordered to deliver a statement 
of defence in the place of the present defendant. 
The defendant's case was that he had paid rent to 
Miss Lovell, and that she had applied the money 
so paid to the expenses of the plaintiff's residence 
in the asylum. 

Aechibald, J. — The procedure of which the 
defendant wishes to avail himself rather contem- 
plates the case of a defendant who is not liable, 
or who is to a great extent free from any default. 



* Weekly Notes, January 29th, 1876 (Saturday, January 
22Dd) ; Law Times, lb, ; Solicitortf Journal, lb. 
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Here the defendant is a trespasser. Why should 
the plaintiff be pnt to prove that any money was 
paid to Miss Lovell ? If the defendant was led to 
believe that Miss Lovell was the person to whom 
the rent should be paid, and paid it to her under 
a mistake of fact, he has a simple remedy against 
her for money had and received. 
Appeal dismissed with costs.^ 

IV. 

Lereouley V, Habbison and othebs. 

This was an action by a merchant against in an action 
solicitors for negligence. The defence was that the *y « merchant 
negligence, if any, was the negligence of Kilby, «y«»««^ 
whom the defendants had instructed. Master ^^^^^*/^J"„ 
Mauley Smith had made an order, joining Kilby which thede- 
as a defendant in the action, and the plaintiff fendant$ ad^ 
appealed against this order. mitted their 

Some Fayne for the plaintiff.— The defendants ''aluTdthat 
do not apply, as ttey might have done, under Ithe^negliglnce 
Eules 17, 18, and 19 of Order XVI., in which case was not theirs, 
notice must have been given to the third party *«f *^ of a 
from whom they claimed indemnity; but they l^wh^'^kands 
apply imderRule 13 of that order. Williams v. they put the 
Andrews (Vol. I. Chamber Cases, p. 60) and matter with 
Smith V. JSdseltine {Ih,, p. 66) sjre the only two plaintiff** 
cases I have foimd where this Bule has been ^^^^^\-^^ j^ 
applied; and in those cases the circumstances are ^/e^^to 
quite different from those in this case. The Bule join this third 
was probably intended to meet any difficulty person as a 
which might arise from the abolition of pleas in defendant was 
abatement. The Master has now ordered us to sue ''^•' •*** * 
a defendant, whose liability we do not recognise. 

Bullen for the defendants. — ^We say that Kilby 
is the party who is really liable. ViTe admit 
retainer by the plaintiff, but we say that with his 
consent our managing clerk put the matter in 
Kilby's hands. I submit that one of the objects 



* Weekly Notes, Yehtxiary bi^ 1876 (Monday, January 
24th) ; Law Times, lb. ; SolicUorsi* Journal, lb. 
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of Bule 13 was to meet the difficulty of not being' 
able to put in evidence at the trial eveiything that 
was material, through persons who were connected 
with the matters in question not being joined. If 
we had served Kilby with a notice of indemnity 
under Bule 18, he need not have made himself a 
party to the action imless he chose to do so ; and 
if he chose not to put in an appearance, the essential 
part of our evidence would have been shut out. 
If it should turn out that the joinder of Kilby was 
unnecessary or unreasonable, the costs occasioned 
by such joinder will fall upon us. 

LiNDLBY, J. — ^I think that this application is not 
within Eule 13 of Order XVI., and that the 
Master was mistaken. 

Name of defendant Kilby to be struck out ; 
decision of Master reversed.* 

V. 

OORMAOK V, GrOFRIANAJJD ANOTHER. 

Jn an action by This was an action by a shipowner, against two 

a shipowner consignees of goods carried by him, for demurrage* 

against con- ^ counter-claim had been delivered for damage to 

Sr/J^A ^e^- The plaintiff then took out the present 

a counter -claim summons, which was to add other parties as 

was set-up for plaintiflGs, on the ground that they were part 

damage to the owners, and, therefore, partly liable on the counter- 

eargo, have to ^^^^ Master Hodgson had refused to make the 

join part _ ° 

owners alleged order. 

to be partly Webster for the defendants. — ^Under OrderXvT-, 

liable on the Rule 1 3, no plaintiff can be joined without his 
<jo««^cr-cte4w^ consent ; under the old practice, that consent liad 

wasrefusedf ' ^^ ^® verified by affidavit. 

Witt for the plaintiff. — The rights of the parties 
whom I wish to join are the same as those of the 
present plaintiff. This action is being brought 
for their benefit. Under the old system we might 
have been nonsuited for not joining these parties. 



♦ Weekly Kotes, Januaxy 29th, 1876 (Friday, Janoary 
21st) ; Zatp Times, lb.; Solicitors* Journal, lb. 
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We can no longer plead inabatement to the counter- 
daim, and it would be very hard if, because the 
plaintijB^ brings the action alone ^ which he is 
entitled to do, we should have to meet alone a 
subsequent claim with regard to which other 
persons are liable as much as himself. 

LiNDLEY, J., dismissed the appeal with costs.* 

Exile 17. 

Commissioners of Waterford v, Veale, Begg, 

AND Evans. 

This was an action for expenses incurred in In «» action 

removing wreck. '^Zu^^d'i^ 

Sutton for the defendants. — ^We have served the l!!f«^l^*'* 
Great W estem Kailway Company with a notice loreck^ the 
that we claim indemni^ from them ; they consent defendants 
to come in and defend the action, and to our claiming 
withdrawing. I araihvay 

C. Bowen for the plaintiffs. — ^We object to that, company , 
unless the Great Western Bailway Company admit which ad- 
their liability ; the present defendants have done »»»^^<' *^* 

hability^ the 

Myhurgh for the Great Western Eailway Com- substituted as 
pany. — ^We are willing to admit our liability. defendants in 

Pollock, B., made an order for the Great P^^^ 9f ^^^ 
Western Eailway Company to be defendants, they ^7/*T t 
admitting the cause of action and their liability. f 

Eules 17, 18, 19. 

Dawes and another «?. Thornton and Others. 

This was an action by builders for work done iw an action 
under a contract to build a church. The defendants ^ ^^^^'dersfor 
now desired to serve a third party with notice that ^^^^^^ *'* 
they claimed indemnity from him. The nature of church, leave 
the claim for indemnity was that Mr.' Barry, the was given to 

architect, had ordered costly extras, and had no ^fif*^ntt to 

serve the 
~~"^ architect with 

* Weekly Notes, January 22nd, 1876 (Wednesday, 
January 12th) ; Law Times, Jb, ; Solicitors* Journal, lb. 

f Weekly Notes, January 22nd, 1876 (Friday, January 
14th) ; Zaw Times, lb, ; Solicitors* Journal, lb. 
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elmimfor 
tmdemmtjf %m 
retpeet of 
e&$tlp extra* 
ordered bf Aim 
without 
expreee 
mithcritff. 



the 



On an appUea^ 
tion by de» 
fendantefor 
directum* a* 
to future 
proeeedinffe, in 
an action bp 
the holder* of 
abiUofeX' 
change againet 
them a* 
acceptor* f in 
which the 
drawer had 
appeared a* a 
third party 
after notice 
that defendant* 
claimed in* 
demnity from 
him for 
partial failure 
of the eon* 
eideration, 
defendant* 
were directed 
to pay the 
amount of the 
billy let* the 
amount of the 
alleged failure f 



anllioritj to order them, and mnsly thetefivey 
demniiy the defendants. It was stated tiiat 
question would be whether these extras weae 
reasonable ouioouie of the contract. 

Order made by Aschibau), J., for leaire to 
notice on C. BaiiT.* 

BULE 21. 

The Natioval PRoynrciAi. Bank of Erquuid v. 
The B&adly Bjudos Chabooal, Ibov, ahd 

ForSDET CoMPAST. 

This was an action on a bill of exchange bjthe 
holders ag^ainsi flie acceptors, and a notice had 
been serred by the latter upon Hewetson, the 
drawer of the bill, that they daimed from him 
part indemnity. Hewetson had appeared pur- 
suant to the notice, and the defendants now 
applied, under Bule 21, of Order XVI., for direc^ 
tions as to fature proceedings in the action. 

Mmlton for the defendant — The around of our 
claim for indemnity against the orawer is the 
partial failure of the consideration for the accept- 
ance. If the drawer will pay to us the amount of 
the fjEtilure ol consideration (about £95), we will 
allow judgment to be signed for the whole sum. 

WarhurtanPikeior'H.Qweiaou, — ^I deny the failure 
of consideration. As that is now the only ques- 
tion in dispute, I propose that I should be sub- 
stituted for the present plaintiffs, and sue the 
defendants on the bill. 

Archibald, J. — The defendants are willing to 
pay the amount of the bill to the plaintiffii, less 
the amount of the alleged failure of consideration; 
Hewetson must pay the plaintiffs what will make 
up the whole amount due on the bill, and then can 
continue this action to recover the sum so paid. 



♦ Law Timesy February 12th, 1876 (Thursday, February 
3rd) ; Solicitor** Journaly lb. ; Weekly Note*, February loth, 
1876. See, also, Macdonald y. Bode, reported under section 
24, sub-sectioQ (3), of the Supmine Court of Jadioatore 
Act, 1873. 
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Order, defendants undertaking to pay plainti£^s the drawer to 
£ and interest, and on payment of the P^t/ the latter 

further sum of £968 interest and costs by ^Znt^e 
Hewetson to the plaintiffs, Hewetson to be sub- st^atituted 
stituted as plaintiff in this action, and to be at for the holders 
liberty to proceed for £ .* as plaintiff, 

OEDER XIX. 

Exile 3. 

I. 

Fowler v. Lee. 

This was an appeal from the District Eegistrar Leave givetty in 
of Liverpool, who had refused the plauitiff's «« action for 
application to sign judgment. The action was ^o^^ ^*^j 
brought under the old procedure, and the writ ^^ore ut 
specially indorsed in the same manner as it would November, 
now be under Order HI., Eule 6. The special l^lf^, to deliver 
indorsement on the writ was as follows : — " April, ^counter- 
1875. To amount of account rendered for work piJ^l^a^Jt- 
done by the plaintiff for the defendant at his off, both 
request in and about the keeping and training of parties con- 
a horse of the defendant, £51. 5s." Conflicting *^»^*'V. 
decisions as to whether judgment could be signed 
under Order XIV., Eule 1, under any circimi- 
stances, when the writ has been indorsed before 
the Supreme Court of Judicature Acts came into 
operation, were referred to. It was stated that 
the District Eegistrar had said that at any rate he 
would not make the order after issue joined. 

Channell for the plaintiff. — The general order of 
Mr. Justice Lush that, where no declaration has 
been delivered before the 1st November, the pro- 
ceedings should be continued under the old system, 
was expressly stated to be subject to special 
orders^ If there is no defence to this action, why 
should it go to trial ? The defendant's claim to a 
set-off is in reality only ground for an action of 
trover. 

TT. (7. OvUy for the defendant. — My daim to 
a set-off is in respect of certain harness^ &c.» left 

• Weekly Nbt$s^ Febmary 12tli» 1876 (ICondtty, Janmzy 
3l8t) ; Zaw Tim^ lb. ; Smdtori JwmuU^ Ih^ 
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bj the defendant with the plaintiff. That might 
be for goods sold ; leaving goods in the possession 
of another is, under certain circnm stances, 
evidence of a sale. We paid £25 on this daim, 
and this proceeding was not taken by the plaintiff 
till after issue joined. Supposing the set-off not 
to bo good, if the plaintiff can ayail himself of 
the now procedure the defendant can also, and my 
defence is good as a counter-claim. If this 
action goes on, we shall apply to bring it under 
the Supreme Court of Judicature Acts in order to 
lilo our uountor-daim. 

Dknmak, J. — I shall afi&rm the Begistrar's 
dooision, and, if both parties consent, I will give 
the dofoudaut leave now to file his counter-claim. 

No order ; costs to be defendant's in any event. 
Dofoudaut to be at liberty to proceed by way of 
oountor-olaim.* 






n. 

Baktholomsw r. Kawusos. 

Th\i» was an action brought to recover the 
balauiv of money due on the sale of a pubHc 
him^^o. It was detsired to set up a counter-claim 
fvxr tho T^tuTH of money paid as deposit on false 
ropn^^entations allc^red to have been made to 
dt^l^ndant by one Smith ; and ior this purpose an 
ap(>Kcati\^ had been made to Master Bennett to 
jv>iu i^Quch as a KN>-deiendant to the eoanter-daim. 
which wa:^ n^j!us«e>d. That decisMxt was itow ap> 
pealed a^ramst. 

(:^^n ]>>r th<^ de^aidaixt. — Oor answer to this 
daim is^ that tht^ takings were warranted to lue 
u^ cv> a c^cTiaiix amic^QLii?,. aixd than i&ey wo^ bmc 
^«3l ^ thas amiCHtnt. Smitih was tib^ j^^aajxtxSTs 
bix>kt»^ ami a^rent, azxd we allege tibcolr hi?^ maife 
6akt»^ re|^i^feeittiaiQ!i»33^ oo tz» acs^ i» i&? vahw of i^ut 
bu;$u^»i^ whi»:h utiiiTfieed ti» isa staks lihe dtapooEl:^ 



DECIDED AT JUDGES' CHAMBEBS. 33 

Beard for the plaintifiE!. — Mrs. Bartholomew has to the counter^ 
made no false representations ; why should she be <^^»»»- 
prejudiced in her action by this counter-claim? 
Besides prejudicing her case, it will postpone the 
action, and therefore keep her longer out of this 
money which she alleges is owing to her. If 
Smith has made false representations, an action 
for damages can be brought against him. 

Archibald, J. — There is no doubt whatever that 
a defendant is entitled to set up any counter-claim 
that is not so incongruous as to be incapable of 
being conveniently tried with the original claiuL 
I thmk a claim for the return of deposit money on 
the ground of fraud may be very conveniently tried 
in an action for the balance of purchase-money 
on a sale, when the whole defence to the action is 
on the ground of fraudulent representation by 
the agent. I cannot say that these claims are of 
such an incongruous kind as to be unfit to be tried 
together. I regret that there may be some delay 
in the trial of the action, owing to the joinder of 
Smith ; but that cannot be avoided. 

Order to join Smith as a pariy to the counter- 
claim ; and costs to be defendant's in any event.* 

EULE 4. 

I. 

"WiNQARD «;• Cox. 

This was an action of slander, and the defend- Particulars of 
ant now applied for an account of the names and the names and 
addresses of divers persons mentioned in the addresses of 
statement of claim, and in what respects the f^ti^^in 
plaintiff's business was falling off. the Statement 

Denjeam, J. — The defendant is asking the of Claims and 
plaintiff for the names of persons who were passing ^/ how the 
in the street at the time of the alleged slander f^^J^^^^ 
being uttered ; that can certainly not be allowed, faiung of, 
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29th} ; Law Times, lb, ; Solicitors' Journal, lb, 

VOL. n. S 





n. 



rr r. 



mr^t %4 w ui d eiK 

mfki^/thtd iy 
/Air Jmdysmtwt* 
AkU, In mm 

WMk^ hsd mttd 

m^mt thmt 
i^tndmmi 

«/ m//tuy fi^ 
tlu plainiijr» 
ti*4 is ail thut 
0an k€ 
rt^mired; ihg 

ufuUr vchiusk 

n€€di»H be 
tUtUd, 



.t^z. 



5rF. 



Ti aLr:Ifr to 




<9. J^. .^f/Zfii. for tiie xiUntil^ cited Older XIX^ 
Bole 4. 

BtrtJtJ^d, ioT the defendant, died fbnns m llie 
Appendices to tlie Act of 1875. ior cases tlial 
would foimerlj hare come under a count for mcmey 
liad and rereired. 

The statement of daim was aa follows : — 

1. One Christopher John MnrseQ paid to the 
defendant for thense of the plaintill £95, and the 
defendant had and reeeired the said soni firami tiie 
said C J. Mnrsell for the use of the plaintiffl 

2. The defendant with the oonsent of the plain- 
tifir retained £o as commission for his trooble, and 
paid to the plaintiff the som of £45, paroel cf "the 
said £95 so receiyed hj him as aforesaid, lescving 
a balance of £45, whidi is whoQydne and w^pip^ 
to the plaintiff. 



• Law Timet, February 26th, 1876 (Wednesday, Fehmary 
9th): SolieUor^ Journal, lb. ; Weekty Notes, Mmmh. 11th, 
1876. 
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The plaintifP claims £45 and interest thereon 
from, &c. 

ABCHiBAiiD, J. — The only material facts in this 
case are that, the defendant received the money, 
and that he received it f(W the plaintiffs use. 
Where the old forms will servo as models, they 
are not necessarily abolished by the Supreme 
Court of Judicature Acts. "Where the defendant 
has received a sum of money for the plaintiff, the 
statement of that fact is all that can be required. 
The Master's decision will be reversed, and, 
following the new practice^ the whole of the costs 
will be flie plaintiff's in any event.* 

m. 

Colonial Assxjbanoe Cobpoeation (Limited) 

V. Peossee. 

This was an action of slander in which Master Tartieulart 
;8ir F. Pollock had refused to make an order for of what passed 
particulars of the statement of defence. ^^^ ferret 

Tmdal Atkimon for the plaintiff. — The defendant to*inthe*state- 
dezues that he spoke or published the words we ment of 
charge him with. He then g^es on to say that as defence, 
agent of the Union Life Assurance Company he t**'/"**^ ^' . 
met with one David Lamb and others, and that all ^^ actimof*^ 
such statements as were made in conversation slander, 
between them were made for the purpose of 
advising Lamb as to insurance. He then says 
that the words that were used were true. We want 
particulars of what passed at the conversation 
referred to. 

Pritchard for the defendant. 

Aechibald, J. — The defendant admits that he 
had a conversation with Lamb, but denies that he 
used the words the plaintiffs allege as slanderous; 
and he says further that whatever was said about 
% the plaintiffs was true. It is wholly immaterial 
-what those statements were. 

Appeal dismissed with costs, f 



* Weekly Notes, February 6th, 1876 (Wednesday, Jftnuary 
aetk) ; Lmo Times, lb. ; Solieii&rs* Journal, lb. 
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In «N action 
by a icidow, at 
administratrix 
of her late 
ku*6andf an 
auctioneer, 
against hi* 
solicitor^ par" 
ticulara of the 
rlaim tcere 
ordered to he 
delivered, in 
addition to 
thoee epecialiy 
indorted on 
the writ. 



In an action 
in which it did 
not clearly 
appear what 
waeplainiif'e 
claim, and 

wt^f %wwwa^a^9w 

wiahed to get 
up a counter^ 
claim, a 
fwrther stmte* 
atent was 
ordered to be 
delivered, in 
adeUiion to 
that specially 



ORDER XXI. 

EULE 4« 

I. 

Cotton v. Housman. 

Tills was an action by a widow, as administra- 
trix, against the Solicitor of her deceased Imsband, 
who was an auctioneer. The writ was specially 
indorsed, and the plaintiff gave a notice tiiat the 
claim was that which appeared by the indorse- 
ment upon the writ The present sonunons was 
taken out by the defendant for a statement of 
claim and particulars. The Master had refused 
the application. 

Archibald, for the plaintiff, said that no farther 
particulars of the claim could be g^ven than those 
indorsed on the writ. 

Will for the defendant. 

LmDLEY, J., made an order for the plaintiff 
to dellYcr the best particulars she can in a week ; 
defendant to have eight days after delivery of 
particulars to put in his statement of defence. 
Summons adjourned generally.* 

n. 

SCHOMBERG r. ZOEBELLI. 

This was an application for further and better 
particulars of claim in an action where the writ 
was specially indorsed, and the plaintiff had de- 
livered a notice that his claim was that which 
appeared by the indorsement on the writ, instead 
of delivering a statement of claim. 

In support of the application it was stated that 
the plaintiff made a large claim for interest at 12 
per cent ; that, as regarded the interest, the de- 
fendant disputed the claim. The defendant also 
desired to set up a daim for damages in respect of 
caps sent to the plaintiff, a merchant at Singapore, 
to be sold for the defendant, which caps had been 



* Weekly Kotes^ Januaiy 22iid, 1875 (Wmlnfwbij, 
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transmitted by the plaintiff without any authority indorsfid on 
to Hong Kong, where, having been spoilt on the *^ *'"**^- 
voyage, they were sold at a loss. 

Denman, J. — ^The form of the summons should 
not have been for particulars, but for further 
statement of claim. Wlmt the defendant really 
wants is not particulars of the pleadings, but that 
it should appear on the pleadings what is his case 
and what is the plaintiffs. I think this is a case 
where it will be better to have a statement of 
claim. 

Order for farther statement of claim.* 



ORDER XXn. 

Rule 3. 

See The Makgate Pier & Harbour Company 
r. Perry, reported under Order XIV., Rule 1. 

Rules 5, 6, & 7. 

See under Order XVI., Rule 13, and Order XIX., 
Rule 3. 

Rule 9. 

NicoLsoN V. Jackson. 

This was an application to strike out a counter- •^♦* ^*f action 
claim in the above action, which was for libeL jlI^^I^ 
The alleged libel was contained in a circular director of a 
letter published by defendant among the share- company, a 
holders of the Haune Colliery Company (Limited), counter-claim 
The plaintiff was one of the directors of the fordamagesfor 

-L 1- J • J.-L 1 XX ».-» *088 sustatnea 

company, who were charged in the letter with ^defendant 

conspiracy and fraud. The defence was that the in respect of 

commimications were privileged, and there was a shares in the 

counter-claim for damages for loss sustained in ^^^^^ 

respect of shares bought on false representations, f^^ rcpre- 

Forbes for the plaintiff. — ^The plaintiff alone is sentations 



♦ Zaw Times fYebruaxj 26tli, 1876 (Wednesday, February 
9th) ; Solicitors* Journalj lb, ; Weekly Notes, March 11th, 
1876. See, also. Order XIY., Eule 3. 
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made hy ih4 
directors^ was 
struck out, 
on tsrms. 



An order of 
the Master 
staying an 
action^ was 
varied by 
substitutiny 
the word 
" discontinu- 
iny " for 
" staying f** so 
as to put an 
end to the 
action 
altogether. 



not responsible on tliis cotmter-elaimy b»fc ihB 
other directors also. The action for libel isl a 
simple one; the counter-daim will he long mod. 
involved. The libel is a very gross one, aaad tlds 
counter-claim must prejudice the plaintiff. 

Underhill for the defendant. — If we have* really 
been indliced to buy shares by their frauds it 
would be absurd that they should be allowed to 
bring an action of libel against ufi, and p^kapar 
recover damages, merely because we cannot tedbi^ 
nically justify. 

LiKDLEY; J. — This is one of those oases wkcKre 
it would be very difficult to keep the jury from 
mixing up the two claims. 

Order to strike out counter-claim, without pre- 
judice to any action the defendant may bring, and 
on the terms that the plaintiff in this action shall 
not issue execution on any judgment he may 
obtain without leave of a Court or a Judge. Costs 
in the cause. 

In this case, under the proviwons of the new 
scale of costs, a special allowance of £\ Is. was 
made to the soKcitor on each side.* 

OEDEE XXin. 

This was an application by a defendant to vary 
an order of Master Walton, staying an action on 
payment of costs. It was contended that he had 
no power to make such an order, and that the 
summons, the wording of which the order fol- 
lowed, was misconceived, as it followed the old 
practice. It was further contended that this order 
would enable the plaintiff to go on with the action, 
subsequently, and that the defendant had now a 
right to be put in the same position as if he had 
a judgment in his favour. 

LiNDLEY, J. — It seems to me to be very imma- 
terial ; but I will vary the order by substituting 
the word ** discontinued " for '* stayed." f 

* Weekly Notes^ January 29th, 1876 (Tuesday, January 
18th) ; Law Times, lb. ; Solicitors* Journal, lb. 

t TFeekly Notes^ January 29th, 1876 (Saturday^ Januazy 
2tftd) ; Law Times^ lb. ; Solicitora* Jourhal^ tk 
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ORDER XXYII. 

ElTLE 1. 

I. 

In an action of trespass, an application was ^** an action 
made to strike out the statement of claim. The ^V^^^^ ^^^ 
writ was issued in June, and Master Dodgson had ^^.^^ ^ *'*'^ 
ordered a statement of claim to be filed within statement of 
eight days. The plaintiff then served a copy of Claim to be 
the indorsement on the writ as a statement of ^^^^^red, 
claim. The defendant now contended that this f.^«»«^j^^- 

. n 1 • tiverea a copff 

was no statement oi clami. ^f ij^g indorse^ 

LiNDLBY, J. — ^It is an informal statem^it, but ment on the 

it need not be struck out. ^*^iy and the 

Statement to be amended in a week, otherwise '{^^^^^/^^ 

J ^ , . , T J. ' to strike it 

order. Costs in the cause.* ^^^ 

n. 

Babiticot t^. Hann A]fD Csoss. 

This was an action for money lent. A sum- Where unob- 
mons had been taken out by the plaintijff to strike Jfc^^^f^^j 
out the statement of defence. *^TyltiU 

Wilherforce for the plaintiff. — The statement of he employed as 
defence contains four distinct and inconsistent under the old 
allegations, namely, that the plaintiff never lent *y«^^*» of 
the money; that, if he did, he lent it to somebody f^//^^' ^''^" 
else ; that the defendant had paid the money j money was 
and that the plaintiff had released the defendant, never lent ; 
This is the old form of pleading which the *^^ ^^* *^ 
Supreme Court of Judicature Acts have aboHshed. "^fi^^fj^, 

WUt for the defendant. ^^^ ^^^^*^ ' 

Ldtdlby, J. — ^Where the old form of pleading plaintiff 
is applicable, there is no objection to it. A de- released 
fendant is entitled to say that he never was lent ^/<^<*«»K>- 
the money, and that, if he was, he has paid it, or 
been released. No order, f 

* Weekly Notes, January 22nd, 1876 (Monday, January 
17th) ; Law Times, lb.; Solicitors* Journal, lb. 

t TFM^^To^M, January 22nd, 1 876 (Monday, January 
17th) ; Zoia 2lMtf«, Ibi ; Solicitors' J<mmaly lb. 
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In an action 
for an alleged 
breach of an 
agreement to 
take an assign' 
ment of a lease 
of a house f 
plaintiff set 
out letters 
between the 
parties, and 
alleged that 
they contained 
the agreement f 
and the Judge 
refused to 
strike out the 
Statement of 
Claim as 
embarrassing. 



in. 

HoPB t^. Banks. 

This was an actioii for an alleged breach of an 
agreement to take a house. The plaintiff was to 
have assigned his lease to the def endant, and had 
written naming a day upon which he could give 
up possession ; but before the day named his wife 
became ill, and he wrote to the defendant saying 
he should be unable to give possession on that 
day. The defendant then took another house; 
and shortly after having done so received a letter 
from the plaintiff, offering to give possession in 
three weeks. The plaintiOT, in his statement of 
claim, had set out certain of the letters between 
the parties, and alleged that they contained a con- 
tract on the part of the defendant to take an 
assignment of plaintiffs lease. 

Grantham had appKed to the Master, and now 
appealed to the Judge, to strike out this state- 
ment of claim as embarrassing, and as not setting 
out the facts on which the plaintiff reKed. 

MacLeod for the plaintiff. 

Ldtdlby, J., dismissed the appeal, with costs.* 



In an action 
for breach of a 
contract to 
deliver as 
much salt as 
the plaintiff 
should require 
for three 
months, an 
application to 
strike out 
from the 



IV. 

GoLDiNG V. The Wharton Eail and Eiver Sai^t 

Company. 

This was an action for the breach of a contract 
to deKver as much salt as the plaintiff should re- 
quire for three months. Master Manley Smith 
had refused to strike out several paragraphs from 
the statement of defence, and that decision was 
now appealed from. One of the paragraphs which 
it was desired to strike out denied the breach on 
the ground that the plaintiff's requisitions were 
imreasonable. The other paragraphs objected to 
stated that the contract was entered into with the 



♦ Weeklg Notes, January 29th, 1876 (Wednesday, 
January 19th) ; Zato Times, lb, ; Solicitors' Journal, lb. 
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plaintiff as director of a company. Tlie contract Statetnent of 
was also set out, but there was nothing upon its J^^fin^^Pf*^- 
face to show that the contract was other than a ^ii^go^ti^t 
contract with the plaintiff personally. plaintiffs 

jFI 0. Crump for the plaintiff. — ^The salt was to requiaitUma 
be delivered by rail or river as the plaintiff should ^*®? ^^***' <* 
require. Our requisitions were for 480 tons per ZnrJaZ^U 
week. If there was any doubt as to the law, it and that the 
would be right to drive me to demur. But the contract was 
law is clear that the defendant should have, pro- entered into 
tected himself in the contract; as he has con- ^*^*J.^»«^»^ 
tr acted without reservation, he must either deliver capadUifrom 
what we require, or indemnify us, unless he alleges that which 
that our demands were made not for the purposes appeared by 
of our business, but for the purpose of defraud- ^^ emtract 
ing him. As to the defence that the contract l^efme^^ 
was with the plaintiff as a director, parol evidence 
will only be admitted to prove that there was no 
contract, and is not admissible for the purpose of 
varying the written contract. This paragraph of 
the defence raises a false issue. 

f/. B, Allen for the defendant. — One of the chief 
questions in the action will be whether the require- 
ments -made were the requirements of Golding, 
Davis, and Co., or of Golding personally. We say 
that we contracted with him in one capacity, and 
that he made his requisitions in another capacity. 

LiNDLEY, J. — ^There are two questions to be 
decided in this action ; first, what is the intention 
of the contract ? and, secondly, what is the true 
character of the requirements that have been made. 
I do not think that these paragraphs of the state- 
ment of defence are embarrassing, and I shall not 
strike them out. 

Appeal dismissed with costs.* 



V. 

Smith and others v. West. 
This was an action on a guarantee, and an ap- ^^^^^ ^*i^ ^»- 

* Weekly Notes, January 29th, 1876 (Saturday, January 
22nd) ; Law Times, lb, ; Solicitors' Journal, lb. 
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detiee are in 
mamjf emtet 
90 mixed up a» 
to he tmdi^ 
tinguiehabte, 
Partieulare of 
a paragraph 
in the State^ 
mentof Defence 
ordered to be 
given- instead 
of striking 
it out. 



plieation was made to strike out the statemant of 
defence. One objection to the statement o£ de- 
fence was that it stated that a conditioiL precedent 
to defendant's liability on the guarantee was that 
the plaintiff should make an open and unsecured 
advance, and that he had not given a credit within 
this undertaking, without stating whether that 
undertaking was verbal or in writing, when made, 
or the parties to it. It was suggested that this 
was a violation of the rule that forbids the pleading 
of evidence. 

Arbuthnot for the plaintiff. 

Forb$8 for the defendant. 

AnGHiBAiiD, J. — ^There are many cases in which 
facts and evidence are so mixed up that they are 
almost imdistinguishable. 

Other alterations were agreed upon by counsel, 
and an order was made for particulars of the 
above paragraph of the statement of defence, and 
to amend as arranged by counsel.'* 



A paragraph 
in the State- 
^nent of Defence 
which set out 
matters that 
were alleged to 
be equivalent 
to a release 
from an agree" 
meutf was 
struck out on 
the ground 
that defendant 
should have 
demurred. 



VI. 

MeNHIKIGK and another i\ TUBNEB. 

This was an action on an agreement to pay .£ 1 00 
as premium on obtaining a spirit Kcence. The 
alleged agreement was contained in a lease for 
three years, dated May, 1871. The defence set 
up was that the lease was void, and that there 
was a second lease in substitution of it. The state- 
ment of claim set out the agreement relied upon. 
The Master had struck out the fourth paragraph 
of the statement of defence, and that decision was 
now appealed from. The paragraph in question 
stated that the agreement of 1871 had been mu- 
tually rescinded by varying its final term ; that it 
was void as an agreement and as a lease ; that a 
lease made in September, 1874, was a new, final, 
and conclusive contract; that the lease of 1874 



* Weekly Jfotes^ Februnry 6th, 1876 (Thursday, January 
27th} ; Law Timee^ lb, ; Solieitors* Journal^ lb. 
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was not granted upon the terms of tlie agreemeait 
sued on, but at a higher rent ; and that ^erefore, 
if the defendant was not before released from, 
tliat agreement, he was released by that circum- 
stance. 

Bray for the plaintiff. 

Foard for the defendant. 

Aechibald, J. — These are all points of law 
proper to be raised by a demurrer; they are 
not matters of fact. I think the Master is r^ht. 

Appeal dismissed with costs.* 

VII. 

Adeeis v. Theigley. 

This was an action for malicious prosecution, j^ ^ ^^^^^ 
Master Hodgson had made an order striking out for malicious 
certain paragraphs from the statement of claim, prosecution, 
and that order was now appealed from. paragraphs, in 

Moulton for the plaintiff.— The Master thought *^ ci^tLt 
that I had set out evidence in my statement ; but set out facts, 
I submit that I have only set out the res gestcs, I which plaintiff 
have stated what we say does not amount to reason- ***^ ^*^ ^^ 
able and probable cause, so that, if the defendant ''^^^^/^ ^^ 
takes a different view, he can demur. The Master probable cause, 
treated this as a question of fact, whereas it is were struck 
really a question of law. I submit that I am en- ^^^ > i»^*«^t/ 
titled so to state my claim as to raise the question f ^«^/*>f ^y 

« , •' ^ have stated 

O* i^"^- , that there was 

Bidlen for the defendant. — This is an infringe- no reasonable 

ment of the rule against pleading evidence. I do and probable 
not for a moment admit that the plaintiff is en- ^<'^"*^* 
titled to have the facts so stated as to try by 
demurrer, if in doing so he infringes the Act. 

Aechibald, J. — ^It would have been sufficient 
to have stated simply that there was no reason- 
able and probable cause. What is the use of 
stating such facts as that the plaintiff denied the 
charge of stealing which the defendant made 



* W«$I^ IfoUSj Fehruaxy 6th, 1876 (Fiiday, Jannaiy 
28th) ; Law Timet, lb,; Soliciiara* J^umaif lb. 
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against liim ? That is what everyone does when 
charged with theft;. I think the Master has re- 
duced the statement within proper limits. 
Appeal dismissed with costs.* 



Where, to an 
action on a 
voluntary 
bond, defen- 
dant pleaded 
fraud, and 
gave details of 
cohabitation 
and ^f?'— 
rep* t,6tntation 
as in an 
answer to a 
dill in 
Chancery, 
most of the 
paragraphs in 
the Statement 
of Defence 
were struck out 
as scandalous. 



vin. 

Duncan r. Vbkbker. 

This was an action brought on a volimtary bond, 
and the defence set up was one of fraud. Master 
Gordon had ordered paragraphs 3, 4, 5, 6, 7, 8, 
10, and part of 12, to be struck out of the state- 
ment of defence, and that order was now appealed 
from. 

Solomon for the defendant. — ^The facts are set 
out as they would have been in an answer to a 
bill in Chancery. 

Naamyth for the plaintiff. 

Abghibaid, J. — ^It would have been sufficient 
for the defendant to have set out that there liad 
been cohabitation between the parties, and the 
false representations which induced the defendant 
to give the bond without going into all these de- 
tails. This comes within the words of Order 
XXVII, Eule 1, ** any matter which may be 
scandalous." Matter of this sort is not fit to appear 
on the pleadings. 

Order of Master affirmed. Costs of this appli- 
cation to be plaintiff's costs in any event .f 



IX. 

Cadogan Advance Company (Limited) 
V, Shepherd. 

To an action This was an action on a promissory note for 

^a^^Zy ^^^' ^^®^ ^^ l^'^l' ^^^ renewed from time to 
note, defendant time. The third paragraph of the defendant's 

* Weekly Notes, February 6th, 1876 (Saturday, January 
29th) ; Law Times, lb. ; Solicitors* Journal, lb. 

t Weekly JVbfM,' February 12th, 1876 (Tuesday, Febmary 
Ist) ; Law Times, lb. ; Solicitors' Journal, lb. 
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statement of defence, claimed, by way of counter- pleaded^ hy 

claim and set-off, payment of £190 in respect of "^^jf */ *J*-^^ 

scrip held by defendant in plamtitrs company. ^^^^ ^ 

The Master had refused to strike this out on the payment in 

ground that it was a good counter-claim ; and, if respect of scrip 

not good, then matter for demurrer. The de- **• *^ 

fendant was the principal shareholder in the ^^ that 

plaintiff company, which was now being woimd- defendant 

up voluntarily. showed a claim 

Cooper JFyW for the defendant. 'shares and 

Archibald, J. — ^The holder of scrip may be liot*^to money 

entitled to shares, but not to money. The def en- and that this 

dant must set out enough to show that he has a part of the 

claim for money against the plaintiffs — shares are ^fi**^ «*«*^ 

. •^ ® ^ be struck out 

not money. ,.0^ -u ^ ^ i ^ ^ or amended. 

Order : paragraph 3 to be amended or excluded. 

Costs to be costs in the cause."* 

OEDEE XXVm, 
Exile 2. 

WlLKS AND OTHERS V. PaREER. 

In this case the defendant had demurred to the jn an action 

plaintiff's statement of claim, and Master Johnson for breach of 

had refused to strike out the demurrer as frivolous. ^ agreement 

The plaintiff now appealed. The action was for ]^^ ^£^*** 

breach of an agreement to pay deposit money. statement of 

Cooper for ti^e plaintiff. — The case of Pordage Claim, instead 

V. Cole (1 Wms. Saund. 54?) shows clearly that «/ asking for 

this demurrer is bad. Moreover, under the Su- ^^'X'iT**^ 

preme Court of Judicature Acts, this may be iZneyasa^' 

treated as a claim for specific performance. Or debt. Meld, 

the money I ask for as due under the agreement ^^^ « 

may stand as the amount of damages I claim for ^J^^V' ^^ ^ 

., •', 1 ° the Statement 

the breach. of Claim could 

KM for the defendant, — By the agreement, mt be struck 

X2,000, being part of the purchase-money on the out as 

sale of an estate, was to be paid by a certain date, fi'^^olous; but 



♦ Law Times, February 12th, 1876 (Thursday, Fehruary 
3rd) ; Solicitors* Journal, lb, ; Weekly Notes, February 19th, 
1876. 
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plawtiif had axtd the time of conveyanoe was fixed at a certam 
Ume to tmmd, ^ate. The plaintiff is entitled to damages for the 
bveaeh of the agreement to pay the deposit money ; 
but the statement of claim asks for.the ;fi2,000 
deposit. He conld only claim that in an action far 
specific performance. 

AjtOHTBALT), J. — The real point is, is this money 
dne to the plaintiff as a debt ? If it is not, the de- 
murrer is good ; it is certainly not frivolous. 

Appeal dismissed with costs; the plaintiff to 
have liberty to amend the statement of daim.* 

!Btjle 5. 

"^^jSI? £!!?'* *^ ^^ applieation had been made to a District 
^J^^JT^ Eeffistrar for leave to plead and demur — »the 
^Zd !/ grenrnd of demurrer bemg that liie «tateiii<»rt of 
demurrer being claim disclosed no cause of action — and had been 
that the State' refused. 

Tliyf^*"^ Mmckton for the plaintiff. 
cause of Anstte lor the defendant. 

actum, LiNDLEY, J., reversed the decision, and made 

the order, f 

OKDEE XXrX. 

EULE 1. 

m of ^ ^ ** ^^* ^®* ^ ai^peal from a Master^s decisioii, 
change ^against ref^wing to dismiss an action for want of prosecu- 
the indoreer tion. The action was on a bill of exchange, and 
was staged, the writ was «erved in August last. Leave to ap- 
l^mlJ^t^ pear was obtained on August 12th, 1875, and 
plaintif ^ notice of appearance sent to the plaintiff on the 
since de- following day. Nothing had since been done. On 

fendant's behalf of the plaintiff it was stated that as he had 

appearance becoa paid by the acceptor he had not gone on 
fivemmths agaiiiflt the indorser, and that the indorser had 
previously, given him a cheque for the amount, which, on 
and plaintiff endeavouring to cash, was found to be stopped. 
having been Q^ behalf of the defendant, it was argued, that 



* Law Times, February 12th, 1876 (Wednesday, February 
2nd) ; Solicitors* Journal, Jb, ; Weelzly Notes, February 19tli, 
1876. 

f WeeMy Notes, January 29th, 1876 (Monday, January 
l7th) ; Law Times, lb. ; Solicitors' Journal, lb. 
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under ihe old procedure a notioe to deliver the de- ^^^^ ^^ , 
olaration in four days could have been delivered, ^^ ^ 
and if not complied with, judgment would have aeeeptor. 
been signed for costs ; that the money paid was 
paid in a different action, and that the present 
defendant had paid nothing; that he gave a 
cheque for the amount of the bill to the plaintiff 
on &e condition that it should not be cashed if 
the plaintiff recovered from the acceptor; and 
that the plaintiff should not have issued two writs, 
one against the indorser and another against >the 
aooeptor ; both should have been included in one 
wnt. 

liiKurjjm, J. — ^I shall certainly not let the action 
go on simply to determine who is to pay the costs. 
All further proceedings in the action to be stayed ; 
the defendant to pay the costs of the writ.* 

ORDER XXX. 

Rule 4. 

BboADHUBST V, WlLLEY. 

This was action in the County Court, and there Order XXX., 

was now an appeal £rom the Master as to costs. The ^^^^t 

defendant had purchased wool to the value of ^^^^/^j^ 

j£500 odd, and he paid nearly the whole price iahe» miney 

l>efQre receiving the goods. The question between out of Court, 

the parties was whether the remaining balance tosignjudg- 

duewasJe33orX43. The defendant sent a cheque "^y^^" 

for X33 to the plaintiff, which was returned. The governed by 

plaintiff's solicitor then sent a letter to the de- Order LV., 

fendants asking for £43. In reply, the defendant which givee 

offered to pay the £33, and to try the question as *^J^/ *^ 

to the £10 in the County Court. This the plaintiff ^dep^ing him 

declined to accept, and served a writ of £43 upon of these costs, 

the defendant. The defendant paid £33 into A plaintiff 

Court, and the plaintiff took it out in satisfaction *7'/^**'^^ 

,ofthe entire cause of action. For the defendant it Zmlm^ 
was now asked that the jdaintiff should not iiave 



'* Weekly Jfotsi, Jaiuia]y>29ih, 1B76 '(Taeiday, Januaiy 
18tli) : Law TinM, Ji.; SoUeUerk* Journal, Ik. 
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refund to 
accept a Utter 
turn than that 
which he 
claimed, and 
ittucd a writ 
for the larger 
turn, and then 
took the letter 
turn out of 
Court in full 
tatitfaetion. 



In an action 
for eontpiring 
to deprive 



the costs of the action, and it was contended that 
Order LY. gave the Judge a discretion in the 
matter. For the plaintifE it was contended that 
there was no discretion as to costs in these cases, 
and that the Master had acted in accordance with 
Order XXX., and also in accordance with the 
practice before the Supreme Court of Judicature 
Acts. The Judge took time to consider the ques- 
tion, and to-daj gave judgment. 

Ijndley, J. — The true construction of Order 
XXX., Biile 4, and Order LY., is that Order 
XXX., Bule 4, is subject to Order LY., and the 
effect of the two Bules is that, in cases falling 
within Order XXX., Bule 4, the plaintiff is 
entitled to his costs, unless there are some suffi- 
cient reasons for depriving him of them ; but if 
there are, he can be so deprived. Li this case, I 
am of opinion that there are sufficient reasons for 
depriving him of his costs ; for it is plain that the 
writ was not required to enable the plaintiff to 
obtain the money paid into Court, and accepted 
in satisfaction of the plaintiff's claim. The real 
dispute between the parties was as to a sum of 
£10, and the writ was issued to obtain this 
sum. The plaintiff has thought proper to abandon 
his claim ; the writ has, therefore, served no 
useful purpose whatever. Under these circum- 
stances, I think it would be unjust to compel 
the defendant to pay the plaintiff's costs of the 
action. I reverse the order of the Master, and 
stay proceedings, and leave each party to pay 
his own costs.* 

OBDEB XXXI. 

BULS 1. 

L 

MoCoBQUODAIiE V. BeLL AND ANOTHEB. 

This was an action for improper tender ; issue 
had been joined, and an order was now applied 
for by the plaintiff to deliver interrogatories. 



* Weekly Notet, January 22zid, 1876 (Monday, Januaxy 
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JEngUsh JSdrrison for the plaintiff. — Our case is plaintiff of 
that the defendants improperly got hold of our thebmefitofa 
tender for stationery to the Great Western Rail- ^^^i^f^^ ^^ ^ 
way Company, and then altered their tender so railway eom^ 
as to make it lower. We allege that the de- pany plaintiff 
f endants and one Becket maliciously conspired was allowed, 
together for that purpose. The interrogatories j{l^J^^ 
go to prove that the defendants, Becket, and administer 
Sydenham, a clerk, of the Great Western Railway interrogatories 
Company, were in the room together when this tending to 
took place, and what occurred. As they have **^^j*^^^f^ 
denied our allegations, we are entitled to ask them ^^^ ^^^ 
questions to prove them. defendants, 

J. Franc%8 for the defendants. — ^My objection 
to these interrogatories is that they tend to im- 
plicate other persons than the defendants. 

LiNDLEY, J.^[ think that, under the circum- 
stances of the defendants having denied this charge, 
the plaintiff is entitled to put these interroga- 
tories. 

Order.* 

n. 

This was an action for damages for wrongfully Before inter- 
building houses, &c., on land adjoining the plain- ^^^^^* ^^^ 
tiff's. No statement of claim had yet been de- ^^^^ *a State- 
livered. The plaintiff now applied for an order mentof Claim 
for discovery. should, except 

Akchibald, J. — I think you must deliver a ^^r special 
statement of claim before you can have discovery, ^e^a^Jered'* 
except under special circumstances. I can conceive 
that thi)3 might be used for very oppressive pur- 
poses; a writ might be served, and then an 
application of this sort made in order to fish out 
a case. 

Adjourned till after delivery of statement of 
claim.f 

* Weekly Notes, January 29th, 1876 (Friday, January 
2l8t) ; Law Times, lb. ; Solicitors* Journal, lb. 

t Weekly Notes, February 6th, 1876 (Monday, January 
24th) ; Law Times, lb. ; Solicitors' Journal, lb. 
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m. 



On an application for discoyeij, it was objected 
that no statement of claim had yet been delivered. 
It was stated that the indorsement on the writ 
gave full particulars. 

Archibald^ J., adjourned the case till delivery 
of statement of daim.^ 

IV. 

S.P. An application for discovery by a defendant, 

who had not yet delivered his statement of defence, 
and who showed no special ground for applying at 
this stage, was adjourned till after statement of 
defence, Abchibald, J., stating that that was the 
proper time to apply, except imder special cii^um- 
stances, and that the order would then be given 
as a matter of course, unless the pleadings showed 
the case to be one in which discovery could not be 
wanted, t 

V. 

S. P' On an application being made for discovery, it 

appeared that the statement of daimhad not been 
deUvered, and the application was at once ad- 
journed by Archibald, J., till after the delivery 
of a statement of claim. % 

VI. 

S, p. In an action for the detention of a deed, the 

defendant's application for discovery was adjourned 
by Abchibald, J., till after the delivery of the 
statement of defence. § 

* Weekly Notes, February 5th, 1876 (Monday, January 
24th) ; Law Times, lb, ; Solicitors* Journal, lb, 

t Weekly Notes, February 6th, 1876 (Monday, January 
24th) ; Law Times, lb. ; Solicitors'' Journal, lb, 

X Weekly Notes, Febniary 6th, 1876 (Thursday, January 
275i) ; Law Times, lb. ; Solicitors* Journal, lb. 

§ Weekly Notes, February 5th, 1876 (Friday, January 
28th) ; Law Times, lb, ; Solicitors* JounuU, lb. 
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VII. 

Strong v. Tappin. 

This was an action, commenced im.der the Bills Thepraetice 
of Exchange Act, on five bills of exchange. In- of delivering 
terrogatories had been delivered to the defendant, ^^ith^t^statL 
who had obtained leave to appear, but had not yet ment of Claim 
delivered a statement of defence. is a bad one, 

War burton Pike, for the defendant, said that the borrowed from 
statement of defence, which was about to be de- Ohanc^ 
livered, began by admitting the plaintiflTs case ; jm^^ interro- 
so that the interrogatories, which were for the gatories on the 
purpose of proving the plaintiff's case, were un- *^^^> without 

necessary. carZ*Zhlt 

F, Knight, for the plaintiff, said that Order the answer 

XXXI., Bule 1, said that interrogatories might will he. In- 

be delivered at the same time as the statement of terrogatories 

ftl ftim delivered after 

LiNDLEY, J.— THs is the bad practice that used ""^^tworlth^ 
to prevail in eqiuty, of filing interrogatories on statement of 
the bill without knowing or caring what the defence struck 
answer will be. The plaintiff should have waited ^**^' 
to file interrogatories until the statement of de- 
fence had been delivered. There may be cases, 
as where fraud is alleged, where interrogatories 
may be filed before the statement of defence is 
delivered, but they are exceptional. I shall not 
do anything to encourage the revival of the old 
Chancery abuse. 

Order for interrogatories to be struck out,* 
without prejudice to any fresh interro&:atories 
which the%iintiff may /esire to deUver ^rthe 
statement of defence.f 

vin. 

Fenwick V, Johnston. 

This was an action on a bill of exchange, and Interrogatories 
an application was made to strike out interro- delivered with 

* See Kule 5 of this Order. 

t Weekly Jfotes, January 22nd, 1876 (Thuzflday, January 
13th) ; Zoic TimeSf lb, ; Solicitors* Journal^ lb. 
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the Statement gatories delivered by the plaintiff with liis state- 
of Claim were ment of daim,* Strong v. Tappin {supra, p. 51) 

'*l!^tu%* "^ ^^ referred to. 

Abohibaij), J.y made an order to strike out in- 
terrogatories on the ground that they were pre- 
mature, the statement of defence not having been 
delivered.! 

IX. 

Dbake r. Whiteley. 

^' -P- This was an action for damages for the unskilful 

management of a horse and cart by defendant's 
servant. Interrogatories had been delivered by 
the plaintiff with his statement of claim, and an 
application was now made to strike them out. J 

Abohtralt), J. — ^After the decision in Strang v. 
Tappin these interrogatories should not have been 
delivered before the statement of defence, which 
may make them all unnecessary. Under the old 
system the practice of delivering useless interro- 
gatories was very prevalent, but now it seems 
worse than before. 

Order to strike out the interrogatories. § 

X. 

CoTcniNG V, Hancock. 

^' -P- Interrogatories delivered by the plaintiff in this 

case with his statement of claim, before statement 
of defence, were struck out** by AbchibaIiD, J. 
Costs to be defendant's costs in the cauBo.ff 



* See Rule 6 of this Order. 

t JTeekh/ Notes, February 5th, 1876 (Wednesday, 
Jaijuary 26th) ; Law Times, lb. ; Solicitors' Journal, lb, 

J See Rule 6 of this Order. 

§ Weekly Notes, February 5th, 1876 (Thursday, January 
27th) ; Law Times, lb, ; Solicitors* Journal, IB. 

** See Rule 6 of this Order. 

tt Weekly Notes, February 5th, 1876 (Thursday, January 
27th) ; Law Times, lb, ; Solicitors* Journal, lb. 
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XI. 

MSBOANTILE MtTTITAL InsUBANOE CoMFANY V. 

Shoesmtth. 

In this case an application was made for dis- ^* •?• 
coyery by the defendant The statement of 
defence had not been delivered. 

Archibald^ J. — I think in all these cases 
parties may be put to very great expense un- 
necessarily. The object I have in view is to keep 
down the costs, which would become enormous 
now, if no check was to be put upon these applica- 
tions. When the statement of defence is delivered, 
imless that shows that discovery cannot possibly 
be wanted, it will be allowed as a matter of course. 

Adjourned till after statement of defence,* 

XII. 
Plum v. Normanton Iron and Steam Co. (Limited). 

In this case, an application for discovery by the S, P. 
defendant before delivery of the statement of 
defence, was adjourned, 

Archibald, J., stating that these unnecessary 
applications would soon be dismissed with costs.t 

xni. 

Hawley v. Eeade. 

This was an action on a bill of exchange, and In an action 

the defendant had obtained leave to appear. The ^"^ * **^^ ^/ 

defence set up was that the plaintiff was suing /^^^^^^^i^" 

for the benefit of the drawer as his nominee, and sought to 

that there had been a total failure of considera- ascertain by 

tion. The defendant now applied for leave to *'*^'T^*^^'**** 

deliver interrogatories before his statement of piaintifwata 

♦ JTeekly Notes, February 12th, 1876 (Wednesday, 
February 2nd) ; Law Times, 16, ; Solicitors* Jourttal, lb, 

t Law Times, Februaxy 12th, 1876 (Wednesday, February 
2nd) ; Solicitors^ Journal, lb, ; Weekly Notes, February 19th, 
1876. 
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mere nominee defence ; the interrogatories went to prove the 

tit^out^^ above defence. The defendant desired to obtain 

sideration, woe ^^ information at this stage, as it would enable 

allowed to ad- hiiu to see whether the failure of consideration 

minister them would be a defence to this action. 
Y'^aitaWMni Abohtbat.p, J.— I think this is a case far allow- 

^^Defvnee^ at. i^& interrogatories before the statement of defence. 

if plaintiff To do SO may save expense. If the plaintiff is a 

proved to be a holder for value without notice no statement of 

holder for defence wiU be put in. 

lotke^no Order that the defendant be at Kberty to deHver 

Statement of the interrogatories, and to have further time to 

Defence would deliver his statement of defence until the inter- 

be put in, rogatories are answered.* 

Bulb 5. 
I. 

WiNTEES V, DaBBS. 

That interro' On an application to strike out interrogatories 
ffatories.jther^ that had been administered by a defendant to 
7ionabU,^lt'e support his counter-claim, ^ 

merely open LiNDLEY, J., said : — I think that interrogatories 

to criticising is should only be struck out when they are objection- 
no rff*^'*^^ able or oppressive. The mere fact that they are 
lut *"^ open to criticism is not a reason for striking them 

out. I do not understand that it is the business 
of the Judge to settle interrogatories. 
No order. Costs in the cause. t 



n. 

SrvtER r. Haeris. 

In an action This was an action against an auctioneer for 

against an the price of a horse that had been sold by him 

auctioneer for f^^, ^^ plaintiff. The defence was one of fraud, 
the price of a '^ ' 

* Weekly Notes, February 12th, 1876 (Wednesday, 
February 2nd) ; Law Times, lb. ; Sclicitor^s Journetl, lb. 

t Weekly Notes, January 22nd, 1876 (Tuesday, Januaiy 
11th) *, Solicitors* Journal^ lb. ; Law Times, lb. 
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and was, that the plaintiff had represented the horse sold by 
horse to be quiet and a good worker, well knowing him for 
it not to be so, and that the auctioneer had repre- ^J^f^^L. j^ 
sented this to one Ooulson, the purchaser. pleaded fraud 

An application was now made to strike ' out in- was not 
terrogatories that had been delivered by the de- allowed to 
fendant to the plaintiff. «'^ '^^^'^ 

The two following interrogatories were ordered pi^intiPs^and 
by LiNDLSY, J., to be struck out : — if so, hotodid 

2. Was ihe horse, which is the subject of this it become hit, 
action, the property of the plaintiff at the time 

of the sale ? 

3. If it was his property, how did it become 
so?* 



In an action for breach of promise of marriage. Interrogatories 
interrogatories administered by the plaintiff to J[* ^ ^; 
prove mere expectations of means by defendant, '^^m struck 
as to the means of his relations, and as to any out inanae- 
settlement made by them on defendant's present tionfor breach 
wife, were struck out by Ldstdley, J.t of promise of 

marriage (per 
Lindley,J.J, 

IV. 

An application was made to strike out, as irre- ^*^ «*» action of 
levant, forty-five interrogatories deUvered by the ^ff^"^/^ 
defendant, in an actior of ejectment by a mort- agamst 
gagee against a mortgagor. mortgagor 

LiNDLEY, J. — Interrogatories must have some forty -Jive 
connection with the pleadings. I shaU strike these *^^J.^gf^^ 
out on the general ground that they have nothing ^^^ ^^ 
to do with the matter in question as it appears on irrelevant, 
the pleadings. Interrogatories to be struck out, 
without prejudice to any fresh interrogatories the 



* Weekly Notes, January 22iid, 1876 (Wednesday, 
January 12th) ; L»w Times, lb. ; Solicitors* Journal, lb. 

t Weekly Notes, January 22nd, 1876 (Wednesday, 
January 12th) ; law Times, lb, ; Solicitor^ Journal, A. 
This decision appears to clash with one of Mr. Justice 
QuAiN, reported Vol. I., Chamber cases, p. 105. 
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defendant may be advised to deliver. Costs to be 
plaintiff's in any event.* 



V. 

Phillips Ain> aitother v. Babbok and anothsb* 

In action for In an action for refusal to accept goods sold^ 

non'oeceptanee the goods in question being patent button-fastening 

^fP^^^^ madbines, seven interrogatories as to the PrendL 

fastening ^^"^ ^^ ^^® subject, delivered by the defendant to 

machines, the plaintiff, were struck out, 

interrx>gatot'ies ARCHIBALD, J., remarking that the plaintiff 

V ^^ ^z« could not be regarded as an expert in French law. 

on^the su^ect ^^^ other interrogatories were also struck out, 

were struck which went to prove that the plaintiffs had them- 

out ; also selves bought the goods delivered to the defendants 

interrogatories ^t a cheap price. 

''p^^ff had ^- ^«V*< fo"- *e defendants. 
bought the Bigham for the plaintiffs.f 

goods cheaply, 

VL 

Baetholemew V, Eawlings. 

An inierroga" This was an action brought to recover the 
tory as to the balance of money due on the sale of a public- 
^ku^nlV^riol ^^^®®- ^ application was made to. strike out 
tTiUsaU^^as *^© following interrogatory, delivered by the 
allowed, defendant to the plaintiff : — ^What were the 

monthly receipts of the business which formed the 
subject of the alleged agreement ? 

Mr. Justice Abchibald allowed the interro- 
gatory, costs to be defendant's in any event. J 



* Weekly Notes, January 29th, 1876 (Thursday, January 
20th) ; Law Times, lb, ; Solicitors* Journal, lb, 

t Weekly Notes, February oth, 1876 (Tuesday, January- 
25th) ; Law Times, lb. ; Solicitors* Journal, lb, 

X Weekly Notes, February 5th, 1876 (Saturday, January 
29th) ; Law Times, lb, ; Solicitors* Journal, lb. 
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VII. 

Abmitagb v. Fitzwilliam and others. 

This was an action of fraud against the directors Interrogatories 
of a company. The defendants now applied to m framed that 

strike out interroffatories delivered to them by the !^ ^^ f^J^J* 
1 • ±mf xmpoeaihle for 

plaintiff. defendant to 

J. Riglyj for the plaintiff, took the objection answer them, 
that the application was too late, as more than four ^^re ordered 
days had elapsed since the interrogatories were *^ ^AltdT'^^* 
delivered. . , ^ . fendant might 

M, E, WehsteTy for the defendant. — That is be able to say, 
provided for by Order LVIL, Eule 6.* These ]| Tes'* or 
interrogatories were delivered with the statement ** ^* ' ^^ 
of claim, and are the statement put into the form ^^' 
of interrogatories. 

Archibald, J. — ^If this application had been 
made before the delivery of the statement of 
defence, these interrogatories would have been 
struck out as premature. As it is, they are so 
framed that it would be almost impossible to 
answer them. Why should they not be put in 
such a form that the defendant can answer *' Yes,'* 
or '* No," to them ? 

Order for interrogatories to be reformed. Costs 
o be defendant's in any event.f 

yni. 

Buchanan v, Taylor. 

This was an action of libel, and the plaintiff ^^ «? action 

now applied to strike out interrogatories that had f^l ^*^^ 

t t * • 1 11 ii IP 1 J tncerroffatortes 

been admimstered by the defendant. which were 

MacClymonty for the plaintiff. — The defendant administered, 

attempts to fill up a general plea of justification *>» support of a 

by interrogatories. He cannot do that. A plea ^^J^-^*^^**^" 

of justification must state particulars of every deUndtmt to 

act of misconduct that the defendant has charged plaintiff, 

* Which gives the Judge power to enlarge the time, 
t WteJcly Notes, Fehruary 6th, 1876 (Saturday, January 
29tii) ; Law Times, lb. ; Solicitors' Journal, lb. 



58 XSP0BT9 OF O1A0B8 

aakiriff him the plaintiff with {Oourl&y v. PltmsoU, L. Sep., 

tohat articles 8 C. P., 560). 

^t^ were ^' ^*^^*«^ ^^^ *^® defendant. 
•trttek out. Abchibald, J. — ^The defendant first says that 

Defendant the plaintiff published certain articles, and then 
might have seeks to interrogate him as to what articles he 
^nat ^^ ^® written. That the plaintiff wrote und^r an 
certain papers &ss^uned name will not justify the defendant in 
vfrite such and charging him with writing anything that he has not 
such articles f" written. The defendant must know that the 

plaintiff has written the articles upon which he 
seeks to justify, and not have to interrogate hinn 
to discover it. That is fishing for a defence. The 
defendant might ask, ''Did you not in certain 
papers write such and such articles?" but not^ 
*'What articles did you write?'* He is only 
entitled to put particular circimistances to the 
plaintiff, and to ask him whether it was under 
those circumstances. 

Order to strike out three of the interroga* 
tories.* 



IX. 

Jn an action This was an action on a policy of insurance, the 

on a policy of defence being a general denial and an allegation 
^endant^an ' ^^ unseaworthiness. The defendant was an un- 
tmderwriter, derwriter who had accepted an assignment of the 
assignee of the policy. The present application was to strike out 
policy^ denied interrogatories delivered by the plaintiff to the 
II db defendant. In support of the application it was 

plaintiff, argued that the interrogatories were simply the 

Heldy that whole statement of claim put into interrogative 
plaintiff had a form ; that; as the defendant was only assignee of 
right <o t«- ^Q policy, he could only say in answer that he 
defendant as to ^©'^ nothing of the matters interrogated upon ; 
these facts, and that he had denied the allegations in the 
statement of claim only with the object of putting 
the plaintiff to strict proof of them. 

* Weekly Notes, February 12th, 1876 (Wednesday, 
February 2nd) ; Law Times, lb, ; Solicitors* Journal, lb. 
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DsHMAN, J. — ^If the defendant denies the facts 
which the plaintiff alleges, the plaintiff has a 
right to interrogate him as to them. If the 
dependant is able to swear truly that he knows 
nothing about the matters in question, that would 
be clearly a sufficient answer. 

No order.* 



BULE 10. 

See under Bule 23 of this Order. 

BULE 12. 

I. 
Ley V, Mabshaix. 

This was an action for damages for breach of Order made 
duty in and about the carrying of goods by sea. foj'^i'covery 
An application was now made by the plaintiff for ^^folToeUverv 
an order for discovery. The statement of claim of statemefUof 
had not yet been delivered. Claim in an 

J. C, Mathew for the plaintiff.— The plaintiff's 'action for 
case is that the ship was overladen. We could ^J^^^'/"^ 
have delivered a declaration, but not a statement of g^ip^ 
claim, without discovery. 

Hollams for the defendant. 

Lindley, J., made an order for usual affidavit 
of documents relating to the cause of action men- 
tioned in the affidavit of J. H. White, within 
a week.* 



n. 

An application being made for discovery of ^ *« no bar to 

documents, it was objected that the applicant ^^coveryof 

J ^ J i • i> • x> Z • documents that 

amed no document in his opponent's possession. 

* Law Times, February 26th, 1876 (Tuesday, February 
8th) ; Solicitors* Journal, lb.; Weekly Notes, March 11th, 
1876. 

t Weekly Notes, January 22nd, 1876 (Thursday, January 
13th) ; law Times, lb,; Solicitors* Journal, lb. 
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applicant LiNDLET, J. — ^That is an exploded doctrine. 

names no He is entitled to disGoyery as a matter of course, 

document in ^ unless you can make out an objection to his 
««Zr" * H^g it- The onus is on you. He cannot kno^ 

what documents you nave until ne gets your 

affidavit.* 



posseeeton. 



Where dc" 
fendant, a 
bankrupt, 
swore that he 
had no docu- 
ments in his 
possession, he 
was required 
to state what 
documents 
passed from 
him to the 
trustee. 



in. 

An application was made for further discovery 
of documents. The defendant's affidavit stated 
that he had no documents in his power, possession , 
or control It appeared that the defendant was a 
bankrupt, and that all his books and papers had 
been handed over to the trustee. 

LiKDLEY, J. — The defendant must state what 
documents passed from him to the trustee, and the 
fact of their so passing. 

Order for further affidavit within a week, as to 
documents that have been in defendant's power, 
possession, or controL+ 



In an action . 
for negligence 
against a 
railway com" 
pany, insuffi" 
cient lighting 
of the station 
being alleged 
as one of the 
causes of the 
accident, 
discovery of 
documents re- 
lating to the 
lighting of the 



IV. 

This was an action for negligence against a 
railway company, and cross-summonses had been 
taken out for discovery. The defendant's summons 
asked for discovery of the plaintiflTs business 
accounts for the past five years, and this was 
allowed. The plaintiff's summons asked for dis- 
covery of reports of other accidents at the same 
station, of documents showing number of tickets 
issued at the station, and of documents relating 
to the lighting of the station. 

An order for discovery as to the two first items 
was refused by Akchibald, J., but made by hinx 



* Weekly Notes, January 22nd, 1876 (Monday, January 
17th.); Law Times, lb,; Solicitors' Journal, lb, 

t Weekly Notes, January 29th, 1876 (Tuesday, January 
18th); Law Times, lb,; Solicitors* Journal, lb. 
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as to the last (insufficient lighting being alleged station was 
as one of the causes of the accident.*) ordered. 

BiTLE 13. 

On an application for an order for discovery of Order for 
documents, an objection was taken that the action discovery of 
was one of ejectment, and that the applicant '^^'^jj^ r 
named no document of which he sought dis- ^doetmUnt 
covery. named, in 

LiNDLEY, J. — You can protect yourself in your action of 
affidavit with regard to any documents for which ^'^^^f» 
you claim privilege. ^^^iH^^ 

Order made.t ajfidavit o^ect 

to produce J 

-r% ...*.. «^ and so protect 

EULES 14, 17, & 18. hifnself 

I. 

Application was made for leave to inspect a jippHcation 
document mentioned in the second paragraph of for leave to 
the statement of claim. The action was one of inspect the 
ejectment by n^ortgagees against the executors of ^^^^ ^^* 
the deceased mortgagor. The defendants desired J^tkmdin 
to inspect the mortgage deed. the Statement 

Mead for the plaintiff. of Claim) to 

R 0. Crump (for the defendants) cited Patch v. a»oert<^*n the 
Ward (L. Eep. 1 Eq. 436), and stated that the ^'^^f 
defendants wished to know the amount of the refused^ In an 
mortgage in order to redeem. action of tf^'ect^ 

LiNDLBY, J. — I shall make no order for produc- ^^* ^ 
tion, the plaiatiffs undertaking to give in a week ^*^*9^^^ 
a statement of principal, interest, and amount of mortgagor's 
costs, and of the particidars of all other subsequent executors^ 
incumbrances. The defendants will have to make plaintiffs 
the first mortgagee and aU subsequent holders of X^f/^***^ ^"^ 
charges parties to their claim to redeem. J amount. 



* Weekly Notes, February 6tli, 1876 (Monday, January 
24th) ; Law Times, lb. ; Solicitors* Journal, lb. 

t fFeekly Notes, January 22nd, 1876 (Wednesday, January 
12th) ; Zaw Times, lb. ; Solicitors* Journal, lb. 

J Weekly Notes, January 22nd, 1876 (Friday, January 
14th) ; Law Times, lb.; Solicitors* Journal, lb. 
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In an aetion 
for breach of a 
covenant in a 
leauj where 
dfeendant had 
aeeigned an 
undivided 
moiety of the 
property, 
inspection of 
docutnents was 
ordered, 
althsuyh 
relating solely 
to defendant's 
title. 



n. 

Lake Aim aitotheb r. Pooubt. 

This was an action for breacli of covenant in a 
lease. The defendant had made an assignment 
of one undivided moiety of leasehold property, 
consisting of land, brewery, and fixtui^. The 
plaintiff noci' applied for an order for inspection of 
documents, and the defendant objected that the 
documents related solely to his own title. 

Archibald, J. — I should not make the order if 
it was a distinct property ; but this is an undivided 
moiety, the interest in which can only be realised 
by the usufruct of the whole property. This is 
an extremely complicated case, and I shall make 
the order and leave the defendant to appeal if so 
advised. 

Order for inspection.* 



In an action 
of trespass, 
inspection of 
two documents 
mentioned in 
the pleadings 
was sought by 
plaintiff and 
refused, 
defendant 
objecting that 
these docU' 
ments were his 
own title-deeds, 
as freeholder. 



This was an action of trespcuss, and the plain- 
tiff asked for inspection of two documents named 
in the pleadings. For the defendant it was ob- 
jected that he was freeholder, and these docu- 
ments were his title-deeds ; that the plaintiff set 
up a twelve years' possession, but without stating 
whether as tenant or freeholder; a^d that the 
defendant denied his title altogether. For the 
plaintiff, it was said that if these title-deeds were 
shown, the plaintiff might at once discontinue the 
action. 

Abchibald, J., declined to make any order. 
Defendant's costs in the cause.f 



EuLE 23. 

Where, in the An objection was taken to an answer to an in- 

latter part of terrogatory administered by the plaintiff in an 
an answer to 

* Weeekly Notes, February 6th, 1876 (Thursday, January 
27th) ; Law Times, lb. ; Solieitors* Journal, lb. 

t Weekly Notes, January 29th, 1876 (Monday, January 
24th) ; law Times^ lb. ; Solicitors' Journal^ lb. 
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action* on the ground that it stated the defence to an interroga' 

the action as well as answering the interroga- **^ defmdant 
i was alleged to 

Warhwrton Pik» for the plaintiflt — ^I do not defence to the 

object to his putting that part of his answer which actionj an 

states his defence into a separate answer, because application 

then I can object at the trial to its being read, ^^^**^'*^ 

and ask that it may be proved by witnesses, further, on 

But if it remains part of another answer it renders the ground 

the whole answer useless, as I cannot read part that plaintiff 

of an answer. 'tZ^oth^ '''aft 

Bigham for the defendant — My friend cannot ^r ^j^ answer 

ask me to give two answers to one question. separately at 

LiNDLEY, J. — I cannot say that the defendant t^ ^'•*«^> ^^^ 

must split up his answer to suit the plaintiflfs 7/***^^* ^^f 
• T j.i_ • 1 xi_ • latter part of 

convenience. 1 think there may arise cases ^|^ amwer 
where such an application would be granted ; but being merely 
here, I think, the latter part of the answer, which « qmlification 
is objected to as matter of defence, is a qualifir ^^ the former 
cation of the former part. •^^'^ ' 

No order, t 



OEDEE XXXin. 

SiCBXEs V. Norms. 

This was an action by General Sickles upon an Before making 

alleged agreement to pay him a marginal surplus ^^ order for 

upon a contract for the sale of 33,000 Remington ""at^lM 

rifles entered into between Messrs. Norris and surplus in the 

Eemington. hands of 

C, Bowen now applied, on behalf of the plain- (^findants 

tiff, for an account to be taken of the amount of Tlak^'Thi^l 

such margin in the hands of Messrs. Norris, and surplus 

stated that they had admitted a moral, if not a plaintiff 

legal, obligation. claimed under 

JETorne Payne, for the defendant, referred to the Zr^!^thy 

note to Order 20 of the Chancery Consolidated defendants to 

Orders in Morgan's Equity Practice, that order pay it him^ it 



* See Bole 10 of this Order. 

t Weekly Ifotes, January 29th, 1S76 (Friday, January 
21it) ; Zaw Times, lb, ; Solicitors* Journal^ lb. 
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ti neeeuary 
that a primd 
facte legal or 
equitable caee 
should be tnade 
out by 
plaintiff. 



being substantially the same as Order Xaxih. 
of the Supreme Court of Judicature Act, 1875, 
tmder which the present application was made. 

Abohibald, J. — ^I do not think any leg^ claim 
has been admitted by the defendant. Does equity 
enforce a gift, imless something has been done in 
pursuance of it ? If the money had been paid, 
the defendants would probably not be able to 
recover it. I think before making this order, it 
is necessary that a primd facte legal or equitable 
case should be made out by the plaintiff, I will 
refer the summons to the Court.* 



OEDEE XXXY. 

BULS 1. 

See the case of Ogttbv. Bbadby, reported under 
Order 11., Eule 6. 

Exiles 11 akd 12. 
See under Order XII., Eule 4. 

Eule 13. 

See the case of Ooxtb r. Bbadby, reported under 
Order 11., Eule 6. 



To oust 
plaintiffs 
right of fixing 

the place of 
trial, the 
defenddni 
must show 
preponderating 
convenience 



OEDEE XXXVI. 

Eule 1. 

Plum v, NoRMAirroN Iron, &o., Company. 

A plaintiff has now an absolute right of fixing 
the place of trial, subject to the defendant's show- 
ing such a preponderance of conyenience in trying 
elsewhere as to oust that right. — Per Denman, J.t 

* Weekly Notes, February 12th, 1876 (Tuesday, February 
Ist) ; Law Ttmes, lb. ; Solicitors* Journal, lb. 

T Law Times, February 26th, 1876 (Tuesday, February 
8th) ; Solicitors* Journal, lb. ; Weekly Notes, March llth 
1876. See under Order XXXI., Bule 12, S. C. 
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Bttles 19, 20, AND 22. 
Lane v. Eye and anotheb. 

This action had been tried before Pollock, B., Whwe^for 
and on its being called on the plaintiff was absent, */««^^ of 
and the defendant appeared. Thejury was sworn, ""^iZiff^tihe 
and a verdict taJcen for the defendant, the Judge trials ^. 
certifying for a special jury. Subsequently the fendant is 
plaintiff applied to set aside the judgment, which \* entitled to 
was done on the terms that the plaintiff should J^**^} 
pay the costs of the day, all costs thrown away, action ^^the 
and the costs of the application to tax. The Jury should 
question now arose on appeal from the Taxing »w* be sworn. 
Master, whether the sum of £12. 12s. should be 
allowed the defendant as costs of the special 
jury. 

Clai/ for the plaintiff. — ^It was unnecesary to 
swear the jury. Under Order XXXVI., Rule 19, 
it is not intended that a verdict should be taken. 

Lumley Smithy for the defendant, referred to 
the words in Ride 22 of the same Order, *' direct 
that judgment be entered for any or either party, 
as he is by law entitled to upon the findings," 
and doubted whether '^ judgment dismissing the 
action " would be a final and conclusive judgment, 
so as to prevent the plaintiff bringing another 
action. 

])enman, J. — I agree that the practice of not 
swearing the jury is right, but as it was done 
under a mistake, I think the fair course would be 
for each party to pay half the costs. 

Order by consent for each party to pay £6. 6s., 
costs in the cause."^ 

OEDEE XXXVn. 

Exiles 2 and 4. 

Stoher V, Simmons and others. 

This was an issue directed by Master Dodgson, J^tiUs 2 and 
_^ of Order 

• Law Times J February 19th, 1876 (Saturday, February 
6th) ; Solicitors* Journal^ lb, ; Weekly Notes, February 26th, 
1876. 
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XXXVIL as between a judgment debtor and a judgment 
to cross- creditor and gamisliees. 

Zli^^e! do ^^^^^y ^^**^^ ^or t^e plaintiff.— I apply Tnow, 

mt apply to ^"^<ier Rules 2 and 4 of Order XXXVll., for an 
t?^ cross- order against the defendants to come up and be 

examination of crosS' examined. Judgment has been obtained in 
parties to the q^ favour against Simmons for £1,740. We 

have obtained a garnishee order against Arnold 
and Lewis. In December, 1875, Arnold and 
Lewis denied that they had money owing or 
accruing to Simmons ; iiiey now admit £640, and 
deny as to the remainder. They bought Simmons' 
business in October, 1874, for £30,000, giving a 
bill of sale to Simmons on the whole properly. 
This bill of sale is stiU. registered with no satis- 
faction against it. The question is whether we 
are not entitled to cross-examine them as to the 
truth of their statements. Even in an ordinary 
unliquidated claim under Order XTV., Bule 3, 
the defendant may now be ordered to come forward 
and be cross-examined. The whole spirit of the 
Act is opposed to our being driven to trial, when 
an interlocutory proceeding such as this may 
render it unnecessary. 

F, Knight for the defendant. — The affidavit of 
the garnishees gives a perfectly natural account of 
the transaction. They show exactly how the 
money has been paid by degrees. It would be an 
imdeserved reproach to order them to be cross- 
examined. As to what my friend says about 
being driven to trial, there will be no trial of this 
issue ; it must be referred to an accountant. 

LiNDLEY, J. — It is quite obvious that there is 
a great difference between these persons, though 
they are witnesses, and ordinary witnesses : be- 
cause they are not only witnesses, but you have a 
question to try with them, which renders this 
course unnecessary. The Rule was inserted to meet 
the case of an ordinary witness, not a pariy to the 
case, against whom there would be no other power. 
Appeal dismissed with costs.* 

* Weekly Notes, January 29th, 1876 (Saturday, January 
22nd) ; Law Txunes^ lb, ; Solicitors' Journal^ Ib^ 
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OEDER XLIV. 

EULE 2. 

See under Order IX., Eule 2. 

OEDEE LI. 

Eule 1. 

The General Steam Navigation Company v. 
The London and Edinbuegh Shipping Company. 

An application was made by the defendants to -^« appliea- 
transfer this action to the Admiralty Division. ^f^^^f^I 
The action was one of negligence, and arose out of transfer to the 
a collision between the plaintiffs' and the defendants' Admiralty 
vessels in the river Thames, the former being at division an 
anchor, and the latter being steered by a pilot. action for 

Archibald, J.— If this had been out in the ZisU^lutof 
high seas, and there had been questions of a collision in 
seamanship, of complicity, there might have been the Thames, 
a case for transferring this action. But if I transfer *^^ refused, 
this I must transfer every case of collision. ^mmansMp on 

No order. Costs to be plaintiffs' in any event.* the high seas 

being involved, 

OEDEE LH. 

Eule 3. 

I. 

COOPEE AND OTHEES V. InCE HalL CoMPANY. 

This was an action of trespass between^adjoining in an action 
colliery proprietors ; the plaintiffs now applied for of trespass 
an order for inspection of defendants' mine, and, ^^'^j*^^ «» 
for that purpose, for the removal of barriers ^oilierv owner 
erected by the defendants between the mines, or order made * 
for liberty to go down into the defendants' mine for inspection 

and for liberty to take measurements, samples, &c. of that part of 
^ ' defendant's 

♦ Weekly Notes, February 6th, 1876 (Monday, January 
Slst) ; Law Tmes^ lb, ; /Solicitors* Journal, Ib^ 
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mine which 
Uty under 
or near 
the mine of 
plaintiffs and 
to meature 
the coal taken 
away from 
under 
plaintiffs 
land. Order 
to inspect 
the whole of 
defendant's 
mineSf to 
remove 
barriers and 
take samples^ 
refused. 



Myhurgh for the plaintiffs. — ^We want to inspect 
their mine, in order to see how far they have 
trespassed upon our ground, and how much of our 
coal has been taken away. 

Oulhf for the defendaiits. — ^The whole question 
between us is where the boundary is. This rule 
was never intended to enable a colliery proprietor 
to get an inspection of his neighbour's mine by a 
mere allegation of trespass. Our colliery covers 
800 acres, and theirs about seven acres. The 
affidavit of defendants' manager states that it is 
most important, for reasons apart &om this action, 
that the working of defendants' mines should not 
beseenbytheplaintiffe. 

LiNDLEY, J. — ^An order for inspection of this 
kind is so common in Chancery that I should 
have thought this was a matter of course. My 
impression is that the plaintiffs are entitled, 
almost as a matter of course, to inspect the 
defendants' mines about the alleged boundaries ; 
but that if the defendants can suggest any 
method by which that can be done wiUiout the 
plaintiff seeing the whole of their mines, they are 
entitled to have the inspection so limited. I shall 
make no order as to removing barriers, or as to 
taking samples/ 

Order to inspect the mine and workings of the 
defendants xmder and near the plaintiff's mines as 
delineated or described, and to measure the coal 
taken away from under the plaintiff's lajids. Two 
days' notice of inspection to be given. Inspection 
to be made through the pits of defendants, imless 
other access is provided. No notice to inspect for 
a week. Costs of this application to be costs in 
the cause. Statement of claim to be delivered a 
week after inspection.* 

II. 

Jn an aetion In an action for obstruction of light and air, 

for obstruction ^n application was made, on appeal from Master 

of light and "^-^ 

* Weekly Notes, January 22iid, 1876 (Saturday, January 
16th) ; Law Times, lb, / Solicitors' Journal, Jb. 
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PoUooky for inspection of the plaintiffs premises air^ hsld, thai, 

by the defendant No statement of defence had prior to in- 

yet been delivered, audit was stated none could be '^l^J{ 

until inspection had been obtained. premimy 

Abohibald, J. — I must see whether your defendant 

defence is that there is no obstruction, or that the *'**"^ deliver 

plaintiff has no ancient Hghts. Tou must deUter ^I'^jfJ^'^ 

your statement of defence before you can have ^'^ ^J^*^^^* 
inspection. 

No order.* 



OEDER LV. 
See under Order XXX.^ Bule 4. 

OEDER LVni. 
Bttle 12. 

Under Eule 12 of Order LViil. on the appli- a copy of 
cation of parties, Lindley, J., ordered that a the Judges' 
copy of the Judge's notes should be printed for the ^^^* ordered 
purposes of the appeaLt }'^ 'c^uTof 

Appeal, 
EuLE 16. 

L 

Southwell v. Eowditgh. 

This was an application for a stay of proceedings In an action 

for the purpose of an appeal. brought on a 

Asphnd for the plaintiff.— As an appeal is now ^""ZeldTl' 

no stay of execution, I ask that the defendant pay fcere staged 

£3S0 into Court ; and also that he pay the costs pending an 

of this summons, and be under terms to give f^pp^l^andthe 

notice of appeal within fourteen days ; otherwise *l^l^f^^^ 

ao stay. ^y^o^ ,V, 

# 

• Weekly Notes, February 6th, 1876 (Monday, January 
24th} ; Law Times, lb, ; Solicitors' Journal, lb. 

t Weekly Notes, January 22nd, 1876 (Thursday, January 
18th} ; Lauf Tmes, lb.; Solicitors* Journal, lb. 
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ditpute to be 
paid into 
Court by the 
appellant. 



LumUy Smith for the defendant. — ^I object to 
being ordered to pay the money into Court. This 
is an aotion between two merchants, and there is 
no suggestion of insolvency against the defendant. 
The aotion is brought on the technicalities of a 
bought note. 

LiNDLBY, J.— I shall not order the money to be 
paid into Court. 

Order for stay of proceedings, notice of appeal 
to be given within fourteen days; costs of this 
application to be plaintifPs,* 



In an action 
agairnt a 
corporation^ a 
demurrer to 
the jurisdiction 
having been 
overruled^ a 
stay of pro- 
ceedinys was 
ordered, 
pending 
appeal, but 
the Judge 
declined to 
order security 
to be given 
by the 
appellants. 



n. 

Grant and anotheb t^. The Banque Fbakoo 

Egyptienne. 

In this action a demurrer had been argued, and 
decided against the defendants, and the plaintiffs 
were going on to try flie issues of the fact and to 
tax the costs of the demurrer. 

Foard, for the defendants, now applied for a 
stay of proceedings, pending an appeal. — ^The 
demurrer raises the question whether the defend- 
ant being a corporation, the Lord Mayor's Court 
has jurisdiction. The plaintiffs have declared in 
prohibition. In consequence of the question 
having been virtually decided by your Lordship's 
Court we were unable to argue it. The effect of 
the judgment is that the attachment which the 
defendants had obtained still exists, but that the 
writ of prohibition issues, which prevents their 
acting upon .it. £268,000 was in the hands of 
Grant, andwe took the usual proceedings in the Lord 
Mayor's Court, which operated as a distringas. 
We are informed that Grant has since parted with 
this money. We submitted to a judgment on the 
demurrer simply for the purpose of an appeal. 

Anderson for the plaintiffs. — ^We deny that 
Grant has parted with this money. We have got 



. * Weekly Notes, January 29th, 1876 (Wednesday, January 
1 9th) ; Law Timet, Id. ; SolMitor^ Journal^ lb. 
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judgment on demurrer, and under Order LVJULl., 
Bule 16, an appeal is no stay, unless otherwise 
ordered ; and they have not given us notice under 
Bule 2. We are entitled to have security for the 
costs of the prohibition up to this time, which will 
amount to nearly £2,000. 

Archibald, J. — The rule formerly was that there 
could not be more than one judgment in an action ; 
there could not be separate judgments on issues 
of facts and issues of law. But under the Supreme 
Court of Judicature Acts that, no doubt, is altered. 
It is not now, as it was formerly, considered of great 
importance to have only one taxation of costs. I 
shall make the order to stay till after the judgment 
of the Court of Appeal ; and you can apply to the 
Court of Appeal if you have any ground for 
asking for security. 

Order, aU further proceedings therein to be 
stayed till after the judgment in the Court of 
Appeal. Costs in the cause.* 

APPENDIX (A). 

Part EC. 
Section 2. 
See under Order XTV., Eule 1, § III. 

APPENDIX (B). 

Form 9. 

An objection was taken by Warhurton Pike that The form of 

the, affidavit of documents filed by the defendant ^'^««'*^^/ 

was insufficient, as it made no mention of books, gil^nin' 

and had not followed the statutory form. App, (A)^ 

Bigham, — The form given by the Act is optional. Form 9, is 

Lindley, J. — The statutory form is the right f^^«w*^*«'^ »« 

form, and is intended to be the common form. *^* ^^^^> 

• Law Times, February 12th, 1876 (Wedaesday, February 
2nd) ; Solicitors' Journal^ lb, ; Weekly Notesy February 19th, 
1876. 
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andmuit be 
followed. 



An affidayit of documents is intended now to be 
exhanstiye, and the form given in the Act is so. 
Order for better affidavit of documents.* 



The sum of 
3«. allowed fir 
costs of a 
summons to 
attend at 
Judges^ 
Chambers 
does not 
include the 
sum of Is, 
subsequently 
allowed for 
costs of the 
copy of the 
summons for 
service. 



ADDITIONAL RULES OF COURT 

Of \2th AugiMt, 1876. 

Obdvb VI. 

An application was made on appeal from a 
decision of Master Johnson as to costs. The 
applicant stated that all the Masters of the 
Exchequer Division agreed with Master Johnson, 
but that all the Masters of the other Divisions 
were of a contrary opinion. The decision in 
question was as to whether the sum of d«. allowed 
in the Schedule of Costs to Order VI., of the 
Additional Bules of Court of August 12th, 1875, 
for a " summons to attend at Judges' Chambers," 
included the allowance subsequently mentioned, as 
to '' summons to attend at the Judges' Chambers, 
for each copy to serve, Is." Master Johnson had 
considered that the 3s. must include the Court 
fees, as the note just above that allowance ex- 
pres6ly[stated that the preceding allowances did not 
include the Court fees. 

LiNDLEY, J., took time to consider the question, 
and subsequently reversed the decision of the 
Master, f 



* Weekly Notes^ 'January 29th, 1876 (Friday, January' 
21st) ; Law Times^ lb, ; Solicitors* Journaly lb. 

t Weekly Notes, January 22nd, 1876 (Wednesday, 
January 12tJi) ; Law Times, lb, ; Solicitors* Journal, lb. 
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Common Law Procedure Act, 1864 . . « 9 
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the sale .. .. 32 

Counterclaim and set-off containing claim against third party 
^drawee) allowed, defendant having pleaded that plcuntiff 
(indorsee) was a trustee for the third party, in action on bill 
of exchange .. .. .. .. .. .. .i .i 2 

Counterclaim for loss sustained by defendant in respect of shares 
in a company bought on false representations made by the 
directors generally, struck out in an action for libel brought 
by a director against a shareholdet « « • » «% « « *^ 
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Coontorclaim, loave given to deliver, instead of pleading a set-off, 

in an action commenced before the 1st Nov., 1875 • • . • 31 

Counterclaim, leave to proceed under the Judicature 'Acts, in 
order to deliver, in an action for goods sold and delivered 
removed from the County Court, refused . . » • . • 2 

Court of Appeal, a copy of tiie Judge's notes ordered to be printed 
for 69 

Cross-examination of witnesses, Order XXXII., Rules 2 and 4, 
as to, do not apply to the cross-examination of parties to the 
cause . . . . . • . . . . . . . . . . . • 65 

Deed of release pleaded to' action of covenant. Reply — 
Deed an escrow. Leave to sign judgment, under Order 
XIV., Rule 1, refused 21 

Deed void in equity, defence sot up that .. .. .. .. 10 

Default of appearance. See " Jury.'* 

Defence to plaintiff suing for a class is a defence to the action . . 24 

Delivery of copy of indorsement of writ, allowed to stand in 
action of trespass in which Master ordered delivery of state- 
ment of claim (leave to amend) . . . . . . . . . . 39 

Demur and plead, leave given to • • . . . . . . . . 45 

Demurrage, action for . . . . 28 

Demurrer could not be struck out as frivolous, where, in an action 
for breach of an agreement to pay deposit money, Uie statement 
of claim, instead of asking for damages, asked for the deposit as 
a debt (leave to amend, however, given to plaintiff) . . . • 45 

Demurrer to jurisdiction of Lord Mayor's Court, in action against 
a corporation, overruled , 70 

Deposit money, action by auctioneer to recover . . . . • • 8 

Deposit money, action for breach of agreement to pay . . . . 45 

Directions given for future proceedings, where indemnity claimed 
from third party .. .. 30 

Discontinuing action, substituted for staying action . . . . 38 

Discovery, see " Affidavit." 

Discovery of documents, it is no bar to, that applicant names no 

documents in his opponent's possession . « . . . . . • ^9 

Discovery of documents, order for, made in an action for damages 
for overloading a ship, before delivery of statement <rf claim . . 69 

Discovery of documents, order f(»r, made, though no document 
named, in action of ejectment, as applicant might, in his affi- 
davit, object to produce, and so protect himself . . ,. .. 61 

Discovery ordered of documents relating to the light of dof^- 
dant company's station . . . . . . . . . . 60 

Discretion is given to Judge to deprive plaintiff, taking money 
out of Court, of costs, by Order LV., notwithstanding Order 
XXX., Rule 4 47 

District Registry, action commenced and carried on in, removed 
to London . . . . . . . . . . . . . . . . 17 

Divisional Court of Appeal from County Courts 8 

Document mentioned in statement of claim, application for leave 

. to inspect, refused 61 

Documents, see ** Discovery." 

Dooumenis, affidavit of, in App. (^"^ ¥oim ^^ lEiaje^ \^ ioUoved 71 
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Ejectment, action of t 65, 61 

Equitable defence. See " Affidavit." 

Escrow. See "Deedof Kelease." 

Evidence and facts are in many cases so mixed up as to bo undis- 

tinguishable 41 

Expenses incurred in removing wreck, action !Por . . . . . . 29 

Facts, the, and evidence are in many cases so mixed up as to bo 
undistinguishable . . . . . . . . . . . . . . 41 

Formal error in indorsement on specially indorsed writ, under 
App. (A), P. II., S. 2, is no bar to signing judgment . . . . 20 

Forms of pleading. See ** Old Forms of Pleading." 

French law, interrogatories to plaintiff by defendant as to', struck 
out, in action for non-acceptance of patent button-fastening 
machines . . . . . . • . . • . . . . . . 56 

Goods bargained and sold, action for 1 

Guarantee, action on a . . . . . . . . . . . . 7, 22 

Guarantee, given under protest, and obtained by undue pressure, 
judgment, notwithstanding, ordered to be signed under Order 
XIV., Rule 1 ' 22 

Inconsistent pleas may still be employed as under old system of 

pleading .. .. .. .• .« .. .. .. 39 

Indemnity, claim of, from third party 29, 30 

Indorsement on writ, delivery of copy of, allowed to stand, in 
action of trespass, in which Meister ordered delivery of state- 
ment of claim 39 

Injunction, ex parte, granted 4, 5 

Injunction, ex parte, refused , 6 

Injimction, on summons, refused . , . . . . . . ' . . 6 

Inspection, in action of trespass against an adjoining colliery 
owner, ordered, of that part of defendant's mine which lay 

under or near liie mine of plaintiff . . 67 

Inspection, in action of trespass, of two documents mentioned in 
the pleadings, was sought by plaintiff, and refused, defendant 
objecting that the documents were his own title-deeds as free- 
holder 62 

Inspection of documents ordered, though relating solely to defen- 
dant's title, in action for breach of a covenant in a lease, 
when defendant had assigned an undivided moiety in tho 

property , 62 

Inspection of mortgage deed (a document mentioned in the 
statement of claim) to ascertaon the amount of the mortgage, 
refused, in an action of ejectment by moitgagees against mort- 
gagor's executors, plaintiffs undertaking to state the amount . . 6 1 
Interim injunction granted, ex parte, to restrain defendant from 
negotiating bill of exohajige indorsed and put into his hands 
to discount . . . • . • . • . . . . . • .,. 5 
Interim injunotion granted, ex parte, to restrain defendant froem 
negotiatiilg bill of exchange obtamed without any gonaideqt» 
tion .. ., .i .. .. 4i *^ V* •% '^ 



Vi INDEX. — (second SERIES.) 

PAGE 

Interim injunction refused, ex parte, to restrain defendant 

from driving over plaintiff's land, and so destroying the gra^s 6 

Interrogatories allowed, in action on bill of exchange, to bo 
administered by defendant before delivering statement of 
defence, to ascertain whether plaintiff was a mere nominee of 
the drawer without consideration, as, if plaintiff proved to le a 
holder for value without consideration, no statement of defence 
would be put in . . . . . . . . . . • i . . 53 

Interrogatories as to defendant's means struck out in action for 

breach of promise of marriage (by Lindley, J.) . . . . 55 

Interrogatories, before admimstering, a statement of claim 

should, except \mder special circumstances, be delivered . . 49, 50 

Interrogatories delivered after appearance and before statement 
of claim struck out . . . • . . . . . . . . 51 

Interrogatories delivered with the statement of claim struck 
out, as premature . . . . . . . . . . • . . . 51, 52 

Interrogatories, forty-five, struck out as irrelevant, in action of 
ejectment by mortgagee against mortgagor . . . . . . 55 

Interrogatories, in action against auctioneer for price of horse 
sold by him for plaintiff, as to whether the horse was plain- 
tiff's, and, if so, how did it become his, were struck out . . 54 

Interrogatories, in action for non-acceptance of goods, as to the 
French law, struck out . . . . . . . . . . . . 56 

Interrogatories, in action on a policy of insurance, as to facts 
alleged by plaintiff, and denied by defendant, an under- 
writer, assignee of the policy of insurance, allowed . . . . 58 

Interrogatories in support of plea of justification, asking plain- 
tiff " what articles ho had written," struck out, in action for 
libel 57 

Interrogatories open to criticism, no reason for striking them 

OUu •• .. .. .* *. .• .* .. .. 04 

Interrogatories so framed that it was impossible for defendant 
to answer them, ordered to bo reformed so that defendant 
might be able to say " Yes " or •* No " to them . . . . 57 

Interrogatories tending to implicate persons other than defen- 
dants, plaintiff, in action for conspiracy, allowed to administer 48 

Interrogatories, the practice of delivering, with the statement 
of claim, is a bad one borrowed from the Chancery practice 
of filing interrogatories on the bill without knowing or caring 
what the answer will be . . . . . . . . . . . . 51 

Interrogatories to show plaintiff had bought the goods cheaply, 

struck out in action for non-acceptance of the goods . . . . 66 

Interrogatory, as to the receipts of business prior to sale, allowed 
in action for the balance of the money due on sale of a public- 
nouse .. .. •* .. .. .. *• .. Oo 

Interrogatory, where, in latter part of answer to, defendant* was 
alleged to have stated the defence to the action, an applica- 
tion that he should answer further, on the ground that plaintiff 
could not read the other part of the answer separately at the 
trial, was refused, the latter part of the answer being merely 
a qnalMcation of the former -^^xt 63 

Joinder of agent as co-deieiidaxilto a wvffitest^^wm •• •* "^ 
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Joinder of an official liquidator, for purpose of bringing a 

counterclaim against him, as plaintiff, refused . . . . . • 25 

Joinder of part owners as plaintiffs refused in action against 

consignees of cargo for demurrage, to which counterclaim for 

damage to cargo set up . . • 28 

Joinder of third person as defendant refused, though negligence 

of plaintiff alleged to be negligence of third person . . . . 27 

Judges* notes, copy of, ordered to be printed for Court of Appeal 69 

Judgment, dismissing action. See* 'Jury.'* 
Judicature Acts, leave to proceed under. See "Affidavits," 

* * Counterclaim.* * 
Jurisdiction of Lord Mayor's Court . • . . . . , . 70 

Jury should not be sworn, when, for defetult of appearance of 

plaintiff at trial, defendant is entitled to judgment, dismissing 

action . . . . . . . . . . . . . . . . 56 

Juiy, trial by, action in which plaintiff prays for the creation of 

a trust is fit for 10 

Leave given to add another defendant after delivery of statement 
of claim in action under Bills of Exchange Act . . . . 25 

Leave given to deliver a counterclaim in an action commenced 
before the Ist November, 1875 . . . , , , . , . . 31, 32 

Leave given to pay into Court the amount of a judgment debt, 
notice having been given to defendant of conflicting claims 
to it . . . . . . . . . • . . . . . . . . 4 

Leave given to serve writ of summons on defendant in Scotland, 
he having committed a breach of contract within the jurisdic- 

vl vU .a (c (t (■ «• «« *• (« .( X9 

Leave given to sign judgment on a specially-indorsed writ 

18, 20, 21, 22, 23 
Leave given to transfer action to Chancery Division, where 
action brought by defendant in a Chancery suit, in which an 
order had been made that ''the defendant should take no 

proceedings at law " 11 

Leave refused to proceed under Judicature Acts . . . . . . 1 

Leave refused to sign judgment on a specially-indorsed writ. . 18, 21 
Leave to appear under the Bills of Exchange Act . . , . 13, 15 

Leave to transfer to the Chancery Division action by auctioneer 
against vendor for deposit-money refused, although defendant 
had commenced a suit for specific performance in the Chancery 
Division . . . . . . . . . . . . . . . • 8 

Leave to transfer to the Chancery Division refused, where plaintiff 
claimed, in the alternative, payments in arrear or a lump sum 
or the investment of such a sum in. the name of trustees for 

her benefit 10 

Letters allowed to be set out in statement of claim . . . . 40 

Libel, action by . . . . . . . . . . . . . . 57 

Light and air, action for obstruction of 68 

London, removal of action commenced in District Registry to . . 17 

Lord Mayor's Court, jurisdiction of 70 

Lunacy of plaintiff — receipt of rents and profits by his sister — 
joinder of sister as a defendant, in respect of rents and profits 
paid to her by defendant, refused .« «« "!& 
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Married woman sued on her guarantee • • 7 

Master's indorsenient of, " No order," effect of . . . . . . 19 

Means, interrogatories as to, struck out in action for breach of 

promise of marriage (by Inndley, J.) 65 

Mesne profits, action for 26 

Money had and roooivod, action for. . 34 

Money lent, action for 1 5 

Mortgage deed. See ** Inspection." 
Mortgagees. See ** Inspection." 
Mortgagor. See ** Inspection." 
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Names and addresses, particulars of, refused 

" No order," indorsed by the Master, on application for leave to 
sign judgment on a specially-indorsed writ, is equivalent to 
leave to defend 19 

Notice of conflicting claims to judgment debt 4 

Notice should be given under Order XXXV., Rule 12, by defen- 
dant desirous of removing action to London . . . • . . 17 

Official Referees \, . . . . . . . . • . . . 9 

Order of Master, staying action, varied by substituting " discon- 
tinuing " for ** staying," so as to put an end to ill altogether . . 38 

Part of the claim admitted by defendant, judgment for, to be 
signed under Order XIV., Eulo 1 . . . . . . . . 22 

Particulars of a paragraph in the statement of defence ordered 

to be given, instead of striking it out . . . . . . . . 41 

Particulars of the claim were ordered to be delivered in action 
by a widow, as administratix of her late husband, against her 
solicitor, in addition to those specially indorsed on the writ . . 36 

Particulars of the names and addresses of persons mentioned in 
the statement of claim, and of how the plaintiff's business was 
falling oflf, refused, in action of slander 33 

Particu&rs of what passed in a conversation referred to in the 
statement of defence refused, as immaterial, in an action of 
slander • ■ . . . . . • • • • ■ • • ■ • 85 

Particidars, the power to order is not abolished , . . . . , 35 

Parties to cause, cross-examination of 65 

Payment into Court by appellant of moneys in dispute. Judge 
declined to order, in action on bought note, pending appeal . . 69 

Payment into Court of the amount of a judgment debt . . . . 4 

Personal injuries, action for.. .. .. .. .. .. 17 

Plea, by way of set-oflT and counterclaim^ to an action by a 
company on a voluntary bond of a payment in respect of 
scrip in the company, to be struck out or amended, as it 
merely showed a claim to shares and not to money , . . . 44 

Plead and demur, leave given to, the ground of demurrer being 
that the statement of claim disclosed no cause of action . . 45 

Pleadings. See ** Inconsistent Pleas" 

Pleading, old forms of, not necessarily abolished, where they 
wiU serve as models . . • . • . 34 

Pleadings. See ** Letters." 
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Pleas, inconsistont, still allowed . . . . . . . . • • 89 

Policy of insurance, action on .. .. .. *» •• 68 

Possession for more than a year being admitted in action for 

use and occupation, judgment to be signed under Order 

XIV., Rule 4, for arrears of rent during that part of time 23 

Procedure under the Bills of Exchange Act, 1855 (18 & 19 

Vict. c. 67) 13, 15, 23, 25, 80 

Promissory note, action on . . . . . . . . . • ^ • . 23, 44 

Pump, insufficient for purpose, yet judgment to be signed 

imder Order XIV., Rule 1, in action for hire of it .. 20 

Railway Company, action against . . . . .... • • 60 

Reasonable and probable cause, plaintiff should simply state, 
in action for malicious prosecution, that thero was no, instead 
of setting out the facts which plaintiff said did not 
amount to it . . . . . . . ; . . . . • • 43 

Referees, Special and Official .. .. .. •• .. 9 

Reference, compidsory, under Common Law Procedure Act, 1864, 

s. 3, is still in force . . . . . . . . . . * • 9 

Release from an agreement, a paragraph in a statement of 
defence, which set out matters that were alleged to be 
equivalent to a, struck out, on the ground that defendant 
should have demurred .. .. .... •• .• 42 

Scandalous, statements in statement of defence struck out as, 
where, in an action on a voluntary bond, defendant pleaded 
fraud, and gave details of cohabitation and false representa- 
tions in an answer to a bill in ChanC/ery . . . . . . 44 

Scotland, service of writ of siramions in . . . . . . . • 10 

Security, Judge declined to order, to be given, pending appeal . . 70 

Separate estate of married woman is a subject-matter for the 

Chancery Division . . . . . . . . 7 

Service, allowed, of writ of summons in Scotland.. .. .. 16 

Service, substituted, of a writ of attachment cannot be ordered. . 16 

Setting aside deed, as void in equity, on ground of imdue influ- 
ence, is a subject-matter for the Chancery Division . . . . 10 

Sheriff seizes subject to the equities . . . . . . . . 12 

Solicitois' bills of costs . . . . . . . . . . . . 3 

Solicitors sued for negligence . . . . . . . . . . 26 

Special allowance. See " Costs." 

Special Referees 9 

Specific performance, action for, in Chancery Division . . . . 8 

Statement of claim ordered to be delivered, in addition to special 
indorsement on writ,— in an action in which it did not clearly 
appear what plaintiff's claim was, — instead of particulars of 
claim, as applied for . . . . . . . . . . . . 36 

Statement of claim, letters allowed to be set out in . . ^ . . 40 

Statement of claim should be delivered before interrogatoxies can 
be administered . . . . . . . . . . . . . • 49, 60 

Stay of action by holder of bill of exchange against indorser, 
nothing having been done by plaintiff since defendant's 
appearance to writ five months previously, and plaintiff 
having been paid the amount of the bill by the aooeptor • • 46 
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Stay of proceedings, on payment into Court, defendant having 

brongnt a Chancery suit against plaintiff for an account . . 4 

Stay of proceedings, on terms, in action on solicitors' bills of costs 3 

Stay of proceedings, pending appeal 61, 70 

Striking out pleadings, interrogatories, &c., vide passim, under 

appropriate titles. 
Substituted service, cannot bo ordered, of a notice of application 

for a writ of attachment . . . • .- . . . • . . . 16 

Substitution of drawers for holders of bill of exchange, on pay- 
ment of bill, less amount of alleged failure of consideration . . 30 
Substitution of one plaintiff for another, under O. XVI., R. 2 . . 23 
Substitution of railway company as defendants, for defendants 
who claimed indemnity from the company, as third party, the 
company admitting their liability . . • i . • . . 29 
Summons, costs of copy of, for service . . > • . . . • 72 
Summons, injunction refused on . . . . . . • . . • 6 

Summons to attend at Judges' chambers, costs of • • # • 72 

Surety, action against, on a bond 1 

Taxation of costs • • • • • 3, 4 

Third party. See " Counterclaim." 

Third party, claim of indemnity from . . . . • . . . 29, 30 

Third party, to bring in, defendants' claim against him need not 

be in the action {sed quaere) . . • . • . . . . . 2 

Time extended for appeal to Divisional Court of Appeal from 

County Court 8 

Time must be allowed, if defendant abroad, to him to instruct 

his solicitors, though writ not specially indorsed .. .. 18 

Title deeds, inspection of. See " Inspection." 
Transfer of action against married woman on her guarantee to 

Chancery Division, in order to charge her separate estate . . 7 

Transfer of action, consent of both parties is not a sufficient 

reason for ~ . . . . 8 

Transfer of action of negligence, arising out of a collision in the 
Thames, to the Admiralty Division, refused, no question of 
seaman&hip on the high seas being involved . • . • . > 67 

Transfer of action to the Chancery Division ordered . . . . 10 

Transfer of action to the Chancery Division refused .. .. 8, 11 

Trespass, action of . . . . . . . . . . . . . . 6, 62 

Trial, place of, to oust plaintiff's right of fixing, defendant 
must shew a preponderating convenience in trying else- 
where •• .. .. •• .. .. .. •• 64 

Trust, creation and execution of a, distinction between, in 
reference to trial by jury .. ., .. .. •• * 10 

Undue influence, deed void on the ^ound of . . . . • . 10 

Unreasonableness of requisitions, Judge refused to strike out 

allegation of . » . . . . . . . . • . • • 40 

Use and occupation, action for 23 

Yexk^OTf action against the, by auctioneer . • • • • • S 
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Witnesses, cross-examination of . • • • .65 

Work done, action for, by builders . . . . . . • * 29 

Work done in keeping and training a horse, action for . . 31 

Writ of attachment, substituted service of, cannot bo ordered . . 16 

Writ of summons, form of, under the Bills of Exchange Act 13 

Writ of summons served in Scotland .. .* ». #• 16 
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Ist, 1876. 



THE SOLICITORS' DIARY, LAW LIST AND 
COMPANION, is a book well bound, wonderfully cheap, 
una contains a mass of information which no Lawyer should 
be without. Messrs. Waterlow & Sons are the publishers* 

Cotmty Cowrts Chronicle^ Ist Fehruary^ 1876. 



Nota Bene, — Communications for the Editor should be 
addressed to him at 26, Great Winchester Street, Jjondon, 
E.C. 



LIST OF BOOKS, &c., 
REQUIRED BY JOINT STOCK COMPANIES. 



BisxmB ov MsuBiBS. (Beotion 26.) Two sizes of this book are kept in stock ^ 
ICedinin folio and Foolsosp folio. The latter sice is recoxnmeBded for Companies 
havinff a small number of shareholders, and comprises, Mmnerical Index to Snares^ 
AlphMetlcal Register of Members, Annnal List and Sommazy repeated for five 
years, and Register of Transfers. 

ALuyruxn Book, (Mediuh folio). B ifUMMD Book. Call Book. Gvaxd Book for 
Applioations for ^tuures. Biszsnn ow tiunvmaa, Shakx LsneiB. Mnnira Books. 
AenrDA. Books. DxEKOffoia* Atxikdavok Book. Wasss Book. BKGzsraB ow 
ICoBTOAGBS. Cash Book. Pbrt Gash Book. Jovbkals. Lxbgxss. Lxrbbs 
RsoBiTXD Book. LxnsB Oopmre Book. Ouasd Book vob Tbahsfbbs. Gvibd 
Book bob Pboxibs.' Bxlls Patablb. Bills Bxobitablb. Obdbb Book. Fo6IA6b 
Book. '^ ' 

BONDS, CERTIFICATES, &o. 

Bebentare Bonds, Stock, Share and Provisional Gertiflcates, Ckmpons, Cheqnes and 
Seals for Pablic Companies. 

Mbssbs. Watbblow a Soks Ldotbd have a large assortment of Specimens of the 
above, either plain and neat or most elaborate and tasteful in deugn, which can 
be Ibrwarded on application. 

SPECIAL BOOKS, &c., FOR QAS COMPANIES. 

Gas Rental Register. Inspector's Retom Book, Coke, Ac, Sales Journal. Ennneer's 
ICeter Register. Consnmption Statement Forras. Collector's Application Forms. 
Oollector's Cash Book. Collector's Receipt Book. 

SPECIAL BOOKS, Ac. FOR HOTEL COMPANIES. 

'Visitors' Book. Bar BUI Book. Personal Ledger. Bed Book. Arrival and De- 
parture Books. Washing Book. Apartment SocOe. Cellar Book. Daily Wine 
Stock Book. Daily Waste Books. Daily Acoonnt vForms. Seven Days' Account 
Forms. Waiter's Cheques. Cards. Tari£b. Bills of Fare, &c. 



LIST OF Authorised forms 

Under the Campcmies Acta, 1862 <h 1867. 



k HxxoBAVSUK OB AsBociATiov of a Company Limited by Shares. 

' „ „ by Guarantee. 

„ „ of an Unlimited Company. 

AsnoLBS OB AssooiATiOK, Table A. First Schedule, Companies Act, 1862. Lithographed 

on draft paper, for profeasioxial use, alteration and settlement. 
Mbvobavduk Avn Abxiolbs ot AssooiAXioxr, printed in type, on foolsci^ bookwise, 

for use as a draft or for reference. 
NociCB OB SxTUATXoir OB Rbgxbtbbbb Obbxcb.. (Stami>ed or Unstamped.) 
Noticb OB Crakob OB SiTUATioir OB Obbiob. (Stamped or Unstamped.) 
AnrvAL LiBT ob Mbhbbbs Aim Svbocakt ov Cabxcak aitd Shasbs. Front Sheets. 
(Stamped or Unstamped) . The New Form approved by the Board of Trade. 
Do. do. Continuation Sheets for same, ruled, &c. 
List ov Stookholdbbs. Front and Continuation Sheets. 
Statbmbht, Fobk D. Section 41. 
Ajtwual Balavcx Shbbt. 
Noticb ob Ivcbbasb ob Cabxtal. (Section 34). 
j NoTiOB OB IvoBBASB iv NuMBBB OB Mbmbbbs. (Guarantee Companies.) 

! Spboxal RBSoiTJTiojr. Heading for draft, (Section 61.) 

NoTXOB iir Gazbstb of Resolution for Voluntaxy Winding-up. 

Do. for calling Final Winding-up Meeting. 

Rbxubv ob Fxval Wumxvo-TTB Mbbtxbto. 
Tbavsbbbs ob Sxulbbs. Pboxibs, &o., ko. 

j WATEELOW & SONS LDOTED, 

JPiaHETOTIESSiB jfeJlSTD "gTUBXalSTH BBS, 



